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Crown Law: Or, The Law of England, concerning 
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Wherein is fer forth, N 
His OFFICE and ARI, 
WIT 


{ Direaions, how and in what Manner to execute | fi 

a the ſame, according to the Common and Sta- | | 
tute Laws of this Kingdom, which are now | 

in Force and Uſe: And the Judgments and 
| KRefolutions of the Judges in divers late Caſes 
in the ſeveral Courts of MWefenonſter, relating 1 - 
thereunto, 3 
Likewiſe of Under-Sheriffs and. their Deputies; 


and where the High-Sheriff ſhall be Anſwerable tor * 
their Defaults, and where not, c. 


Together with the Learning of 


Bail-Bonds ; with an Explica- | (Eſcapes, Actions and Plead- | 
tion of Star, 23 H. 6. cap. | ings therein. Freſh Purſuit, | 
| 10. and Pleadings there-] | and other Pleas. Artach- 
on. ment, Amerciament : A- 
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Retorns of Writs, Remedies 


ry of Damages. Priſoners 
and Priſons. Execution by | 
Heri fac, Elegit, &c. 


A 2 Sheriff to this Time, & c. 


againſt Non Retorn and Fux 59 
Retorn, Habeas Corpus, Veni- | | 
res, Challenges and Enqui- 
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Cuſtoms of London, as to Pri- 
ſons, Courts, Proceſs, She- | 


riffs Accompts, Oc. 
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The PR k FA C E. 


; V EN Sir Ede Coke in his 
firit Inſtitutes, fol. 168. tells us, 
That the here hath 7 riplicem C uſto- 
; diam: (1.)Vite Juſlitie. (2.) Vite Legis. 
(3. Vitæ Republice, he thereby gives 
us a ſhort, but pithy Deſcription of 
this Important Office. And if Execu- 
7 tion be the Life of the Law, 'as without 
Doubt it is) it ſeems to be ſcated in 
the Sheriff, as in the Hcart, which is 
primum vivens, and alhimam moriens. 
Original Proceſs moves and is direct- 
cd to him; Subſcquent Proceedings 
are circulated in him, and at laſt are 
2 finiſhed and compleated by him. 
I his gives us to underſtand, not 
only the Importance, but the Exten- 
3 9 of the Sheriff's Office. Eſpe- 
cially when we conſider how many 
| Thouſands of Families have ſuffered 
irreparable Ruin by the Ignorance or 
Careleſneſs (not to fay worſe ) of 


§ herifſs and their Officers; Nay, they 
A 3 them 


| The Preface. 


| themſelves failing in the due Diſcharge | 
of their Duty, have oftentimes ren- 
\F dred themſelves Obnoxious to charge- 
| able Payments and difficult Defences. 
Certainly then, to underſtand well 
the Law about Sheriffs, and their fic 
Management and Demeanour in all 
the Branches and Circumſtances rela- 
ting to their Office, is a Thing of as 
great Conſideration as any that can 
be propounded to us, as Members of 
A Boay. Foltick.. 5 
We have indeed many that have 
treated of ſome Parts thereof, (inter 
dlia) as Crompton, Hitchin, Greenwood, &c. 
But I know but Two that have deſign- 
edly undertaken this Title. 
Mir. Dalton (a Perſon of Great Learn- 
ing and Induſtry) has diſcovered 
much Reading in our Old Books, ard 
is alſo of very great Uſe to direct us 
in CASES that may ſeldom and 
rarely happen; and yet there is much 
of him now antiquated, and divert- ; 
ed into other Channels. The recei- || | 
ving Fee- Farm Rents, Waifs , Eſtrays, 
5 Deodands, | 


] 
{ 
l 
0 
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e | Deodands, Wards, Bona Felonum , &c. 
- | ſeldom or never troubling the Sheriff, 
having been extinct or aliened by Act | 
of Parliament, or granted to Lords 
of Manors, or other Perſons. 


. 


t | Beſides, ſome Things are there de- 
I livered for Law, and fo might paſs in 
- | his Time, which have received quite 
s | contrary Reſolutions ; and Thouſands 
of Caſes have happened ſince, which 
fare not to be found in him, nor in 
the leaſt mentioned by him. Neither 
e has he been fo happy as we could 
r | wiſh, to treat Methodically of Reſ- 
couſers., Eſcapes 5 &c. which make a 
- | grcat Figure in our Books; and he 
| has totally omitted (unleſs it be Spar- 
- | ſim) the proper Remedies againſt the 
d | Non-Feaſance or Male-Feaſance of the 
d Sheriffs and their Officers. I have, in 
s many Titles, directed you to refer al- 
d | moſt wholly to him, as not being 
willing to tranſcribe them; but they 
are ſuch as are Common, and known 
of Courſe, or elſe ſeldom or never 
>» | Practicable. 5 


F 


Dye Preface. 
Mr. Wilkinſon is (for ſo much as he 


| hath Undertaken) Neatly and Judici- 
ouſly done: But as to the Office of 

SHERIFFS, tho' the Book bears 

that Title, yet it is the leaſt Part 


thereof, not exceeding above Four 
printed Sheets; ſo that we cannot 


think that ſufficient Direction to us. 
Nor have either of them given any 


Directions as to the Laying of 481. 


ons, Declarations, Pleadings, and Trials 
or Evidence; and therefore I hayc 
been the more careful to place hem 
under their proper Titles. 


Upon theſe Reflections, it ſeems 


not Unreaſoriable to imagine, That a 
Treatiſe of this Nature may find ſome 
Acceptance, and meet with a favour- 
able Reception, as well from Gentle- 
men (who are, or may be capable for | 


this weighty Office, and thereby be 


better enabled to ſerve their King 


and Country, and alſo Themſelves) 


as from the e and Vractiſers of 


our Common Law. 
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[CON TENTS. 
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HAF. 1 


| F Counties. When the Realm was di. 
| vided into Counties, Vicecomit. No- 
ratio nominis. Sheriffs, eligble in 

former Times, how at this Day. The Sheriff's 


Honour, Power and Privilege. His Office 


| not apportionable. What he may do as Con- 


ſervator Pacis. How favoured in the * 


cution of his Office. Of his Af ſtance. I. 
what Things and Caſes he is reſtrained. Not bs 
let his County or Hundred to l Pag: 3 


CHAP I 


What the Sheriff muſt do at the Entrance into 
his Office. The Form of the Writ of Diſcharge 
of the Old Sherifl. The Form of his . 
How and before whom he is to be ſworn, 

and the Retorn. The Cities and Towns in 
England which have Sheriffs, and how 
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many each hath. Of Delivery of Writs and 
Priſoners by the Old Sheriff to the New. 
Tine the Old Sheriff or his Officers 

may act. What's to be done in caſe of the 
King's Death. What ſhall be ſaid a good 
Delivery of Priſoners, and how to be made. 
The Form of the Indenture of ſing over of 
he Form of | 


Till what 


me Priſoners and the Writs.” 
the Retorn of thoſe that have been executed 
by the Old Sherifl. What Ads the Old 
Sheriff may or muſt do after his Diſcharge, 
and what Remedy againſt him for a Miſt 


New Sheriff muſt read his Patent, and make 
his Deputies in the County and Conrts above. 


mined before his Tear be out. Page 14 
C HAP. Ill. 


Of Under-Sheriff, c. His Nature, Office and 


Oath, - In what Caſes the High-Sheriff' might 


execute the Office in Perſon. He cannot abridze 


the Under-Sherift's Power. Of the Sher- 


ill Deputy in the County and Courts above. 8 
Pleading by the Deputy. Of Reſcue from him. 
What Bonds or Covenants between the High- 


Sheriff, and the Under-Sherift , Bailiff, 


Gaolers, he High Sheriff ſhall be anſwer- 
alle for, or not; and what Action ſhall be 
brought againſt the High-Sheriff, Under- 
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Sheriff or Gaolers. Caſes and Reſolutions 3 


about the Rule Reſpondeat Superior. Where 
5 and 


4 The Contents. 
nd and in what Caſes the Lord of 4 Franchiſe 
ew. all be anſwerable. Of Tryals by the Sheriff 
pr 5! or Sheriffs Certiffcate, or by the Record. Pag. 30 
e 1 1 

00d 3 C H A P. IV. 

de. VVV 
ver * Of Bailiffs of Hundreds, their Nature, Office 
7 and Oath. Of Special Bailiffs, and of Pro- 
ted miſes on making of Special Bailiffs to ſave 
Did! harmleſs from Eſcapes. Of Bailiffs of Fran- 
ge, chiſes, their Nature, Power, Office and of 
4e- Reworns by them. The Manner of Pleadin 
the y Bailiff of Franchiſes, In what Caſes the 
ake } Sheriff may enter into the Liberty of Bailiffs 
ve. of Fees or Guildable. 49 
er- = i 


enn 


Of the Connty-Court. The Nature of it. Its 
Juriſdiction as to the Sum it holds Plea 
nd = of. Of the Time and Place. The Forms of 
t | the Original Proceſs. Of Execution there. Of 
ge the County-Clerk. Adjournment of Court. Of 
r- Replevin. The Sheriff's Office and Demea- 
e naour therein, and the Retorns, and what are 
2 good or not. Pone. Withernam, the Manner 
h- of Replewying. The Retorno habendo. Se- 
2 cond Deliverance, Property. Recordare. 
Pledges in Replevin. The Form of the Entry 
be ef the Plaim. The Form of the Precept 
-in Replevin. The Form of the Bond 
75 for Security. of Accedas ad Curiam. Re- 
ll E cord. 
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\W cord. fac. loquelam. Of the Writ of Juſticies. | 
| Of the Sheriff *s Tourns, Jariſdiition and 
Pleadings. Pag. 61 


CHAP. VI. 


of the Original Proceſs 1 in Neal Actions, and 
in Perſonal Actions, with the Retorns, as Sum- 
mons, Attachment, &c. of Mean Proceſs. © 
What Arreſt by the Sheriff or Bailiff ſhall © 
be good or not, Of the Bailiff *s ſhewing his 
Warrant, as to the Time of the Arreſt be- 
fore or after the Retorn, in reſpect of wy J | 
Perſons arreſted. Of Non omittas. Who are 
privileds edged or protected from Arreſts, ot | 
not, in regard of Perſons or Courts. Where © 
Arreſts ſhall be bs or not, in reſpect 7 
the Warrant. Of Warrants to Special Bailiffs, 
and to known Bailiffs. Of Pledges de Pro- 10 
ſequendo. 85 4 


CHAP. VIII. 


Of Bail. 07 Special Bail. Who ſhall take Buil | 
* or not. Of Bail- Bonds. Explication of the 
i | Statute of 23 H. 6. c. 10. The Deſign of the 
14 Stat ute. The Form to be obſerved according 
to the Statute. What Obligations and Con- 

ditions are within this Statute or not. In re- | 
{ ſpect of the P erſons and Officers to whom they 

þ 7 are made; in reſpect of the Form, of the 
Courts, and of the Sureties. The Meaning of | 
the Fords Colore Officii. Of the Statute 


23 
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23 H. 6. being pleaded, and when and how 
to be pleaded. What Appearance to a Sheriff*s 
Bond is good or not. Of the Sheriffs Retorn on 
taking Bail. Of inſufficient Bail. Of refufing 
ſalicent Bail, and the Remedy againſt the She- 
riff for ſo doing. The Sheriff pleading this 
Statute in Actions brought againſt him. Of 
Bail- Bonds being diſcharged or aſſigned. Of 
other Bonds beſides Bail-Bonas entred into to 
the Sheriff, as for being à true Priſoner, ſa- 

wing harmleſs from Eſcapes. For Fees, &c. and 
the Pleadings thereto, with all the late Caſes 
and Reſolutions relating thereunto. In what 
other Caſes the Sheriff may bail or not. Pag. 104 


5 0 Retorn of Writs : When they may be retorn- 
83 ed. General Rules and Maxims of Retorns. 
Mat Writs muſt be retorned, and what 
need not. What ſhall be a good Retorn of 
Writs, or how Retorns ſhall be made, in re- 
* fſpedt of the Perſon that makes the Retorn, as 
he | Shvriffs, Bailiffs of Franchiſes, &c. in re: 
he | ſpect of the Forms, and where inſufficient 
Retorns are aided. Where Retorns ſhall be 


S = void, for the Uncertainty or Repugnancy. 
- | What ſhall be a good Retorn againſt the Ad- 


 mittance of the Party, or not. What ſhall be 
„ 4 ſufficient Excuſe for the Sheriff's Non Re- 
Fil dorn of a Writ, and what not. What Acts, 
* Proceſs or Appearance, ſhall be good before the 
Retorn, The Penalty on the Sheriff by the 
| 2 3 Court 


. The Contents. 4 
[= Ceurt for Non-Retorns. Where Sheriffs Re- 
|  torns ſhall be amended,and where not. Pag 140 
e 
| 3 
Remedy againſt the Sheriff for 4 falſe Retorn, \ 
Where, and in what Caſes, and what Action 
lies againſt him for a falſe Retorn. Where ſuch F 
Actions are to be brought, how to be laid, 
and the Manner of declaring therein. Of the 
Reaſon of the Retorn of Cepi Corpus upon 
Bail talen. Where Action lies againſt the 
Sheriff or Bailiff of a Franchiſe, and which © 
of them upon a falſe Retorn. Remedy againſt | 
the Sheriff for not retorning the Writ, or 
againſt his Bailiff, ar ag ainſt the Bailiff of a © 
Franchiſe. Of laying the Action, and de- 
claring thereupon, Where and in what Caſes | 
4 Man may traverſe the Sheriff 's Retorn, 
woo. oi Otol 
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| Of Venire Facias, Habeas Corpora Jurar, | 
E and Diſtringas. What Retorns ſhall be good on 
'F a Venire, &c. or not. Of Amendments of Ve- 

1 nires, Cc. Of Tales. 8 178 


1 „ e 


I j Of Habeas Corpus: The ſeveral Sorts, and | 
'F: the Conſequence thereof. Of the Retorns of | 
1 Habeas Corpus Ly the Sheriff, &c. and in 
| reſpect 
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reſpect of the Courts commanding Rules on 

Habeas Corpus. V ho to pay the Charges. Ibe 

Forms of the Retorns. Retorns of Certiorari. 
N Pag. 190 


e HAI. . 


Him many Sorts of Furies. Of Retorns, and 


ty whom retorned. What Manner of 
Perſons ſhall not be retorn:d on Juries, and 
how ſuch Perſons ſhall be diſcharged; where, 


when, and how Perſons exempt ſhall have 


Action againſt the Sheviff for Impannelling 


them. Of retorning trop petit ſues. Of le- 
vying the Jſſues. Of other errontous Pro- 


ceedings and Miſdemeanours of Sheriffs about 
and concerning Jurors. What Eſtate every 
Juror muſt have by the late Statute of 4 & 
5 of William and Mary. Of Challenges, and 


the ſeveral Sorts and Canſes of Challenge, 


and what are good of not, and when to be 


taken. | 196 
CHAP. XI. 


Of the Writ of Enquiry of Damages, and the 
Sheriff's Demeanour therein; and in what Caſes 

4 new Writ ſpall be granted or not. By whom 
to be executed. The Time of executing it. 
The Form of the Retorn of a Writ of 
« Enquiry of Damages. VVV 


24 C HAP. 
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CHAP. XIV. 


Mere and in what Caſes the Sheriff's Retorn 
of Devaſtavit ſhall be good or not. When 
ſuch Retorn to be made, Flow the Party 
may 77 himſelf of a Devaſtavit ) 
Plea, nd the late Practice, and not by In- 
quiſition. = Pag 211 


CHAP, XV. 


| | Of Priſons : Jo whom they belong, and the 
1 Place where to be kept. Who may be Keepers 
1 of Gaols, &c. and how forfeitable. Of the | 
in | * of London's Priſon, and of the 
[ Marſhalſea, and the Grant thereof. Of the 
14 | | Sheriff 's Demeanour towards the Priſoners. Of 


Priſoners Misbehaviow. What Payment 
| of a Debt to 4 Gadler ſhall be good, or not. 
And of thoſe that break Priſon, 216 


CHAP. XVI. 


, Executions. When one may be ſaid to be 
in Execution, or not. To what Sheriff, and 
of what Place or County ſhall Execution be 
awarded. Of a Capias ad ſatisfaciendum; 


for what, and againſt whom it lies, and 
the Sheriff's Demeanour thereupon. © 223 


CHAP. 
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Of Fieri facias. 


| Hat Goeds 5 &c. and of whom, ſha I! 351 "I in a 


Execution by Fieri fac, or not. Aſter the 


Sheriff has ſeiſed the Goods, how he ſtands 
in the Eye of the Law, either to bring Acti- 


ons for the tortious T7 aking them away from 


him, or to make Satisfaction to the Party who 


recovered, What Remedy againſt the Sheriff 


for the Money, to the Value of the Goods 
talen in Execution, or not; and how to be 


purſued. The Sheriffs Office and Demeanour in 


Executing a Fieri facias. Of the Sheriffs 


ſelling Goods on the Fieri fac', and of the 


Venditioni exponas, and the Retorn. What 


ſhall be 4 good Retorn of the Sheriff on 4 
Fieri facias, or not. Of Reſtitution to Lands 


or Goods, ſeiſed by the Sheriff after Reverſal 
| of the Fudgment, and after Sale. Of the She- 
riff*s ſelling a Term for Tears taken in Exe- 


cution, and when ſuch Sale ſhall be good, or 
not. Difference between the Extent of 4 


Term on Elegit, and Sale by Fieri facias. 


Whether a Fieri facias on 4 Judgment in the 
King's-Bench ſhall go into Wales. Pag. 237 


CHAP. 
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CHAP. XVIII 


How the Sheriff is to demean himſelf in gi 


wing Poſſeſſion and Seifin upon the Writs 6 
Habere tac' poſſion', or Seiſinam. 4 
to the manner of Doing, and the Reon 
, a Superſedeas. Where it ſhall ſtay th 
Sale of Lands or Goods, or not. What 4. 
mounts to a Superſedeas. Where and whe 
4 Writ of Error is 4 Superſedeas, Of Au- 
dita Querela. TY Pag. 258 


CHAP. XIX. 
Of Elegits, Gc. 


The Sheriffs Office therein. The Difference of i 

as to Lands and Goods; how to be managed 
Ly the Sheriff that it may be well Executed, 
and what Things may be Executed, or not. 
Of the Inquiſition. Retorns of Elegit, how 
to be made. Where a New Elegit ſhall it 
had. Of Extent by the Bailiff of a Liberty, 
The Sheriffs Ofice about Execution for the 
King's Debt. Of Statute-Merchant, Staplt, 
Recognizance, Liberate. 7he Differences of 
the Retorns, Retorns of Scire tac. 7: 
Sheriffs Demeanour as to Outlawrics 414 
Capias Utlagatum ; ud the Retorns. 279 
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Of Reſcous. 


here and in what Caſes Action lies againſt a 

Sheriff for a Reſcous; and what Action. Di- 
verfity between Mean Proceſs and Executi- 
on. Where the Sheriff makes him ſelf charge- 
able by his Retorn. Where, and what Reme- 


dy againſt the Reſcouſor by Action or Indift- 

ment. Of Retorns of Reſcous, what is good, 
or not. Of Laying the Action, and hom to De- 
clare. Of Reſcous, nay ar #. The 


Venue in this Action for a Reſcue. Pag. 298 
Of Eſcapes. 


| | | | | p . : f J F | 2 | 
= Seme Maxims and Diverſities premiſed. Eſcapes 


as to Mean Proceſs and Execution. What 
ſhall be or amount to an Eſcape of 4 Priſoner 
out of Execution, or not. Of Eſcapes in re- 
ſpe of the Old and New Sheriffs, and of . 
the Priſoners being delivered over. What 
Thing or Act ſhall excuſe an pe; er in 
what Caſes the Sheriff or Gaoler ſhall not be 
Anſwerable for an Eſcape ; and of Errancous 
Proceſs Excuſing, and how far and in what 
Caſes. Where the Eſcape of one ſhall: not be 
a Diſcharge of the other; and where the other 
ſhall have Audita Querela or not. Of Aclians 


. 
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e Debt, or on the Caſe, by the Party 4. 
gainſt the Sheriff for an Eſcape. Who ſhall 
have ſuch Action, aud io whom it ſhall be 
ſaid an Eſcape, or not, at Election. Pag. 319 


CHAP, XXII. 


Action for Eſcape by Executors and Admini- 
ſtrators, where it lies, or not. Againſt whom 
Action of Eſcape lies. Where Execution 
ſhall be after Execution on Eſcape, or not; 
and where it ſhall not be a Diſcharge of Ex- 
ecution, but that he may be retaken again, 
Of laying the Action, and manner of De- 


claration in this Action: Where the Sheriff 
1 7 5 ſhall have his Action againſt the Priſoner | 


| that 
tim. 


CHAP. XXII. 


Of Pleadings by the Sheriff to Actions for Eſcape. 
42 hat 0 faid a ere 25 Parſe, 
and where upon Freſh Parſuit he may retake 
the Priſoner, or not ; and where the Priſoner, 
upon his being retaken, ſhall have his Audi- 
ta Quercla, or not. Freſh Purſuit, how t0 
be Pleaded. Pleading the Statute of Limi- 
tations. Pleading Acknowledgment of Saticfa- 
Gon on Record by the Plaintiff, or Accord 
with Satisfaction. Nul tiel Record Pleaded, 
and how. Eſcape by Conſent of the Plaintif, 
and bi the Sheriff's Licence. Traverſe in tht 
5 Pleading, 


eſcapes, and how to Declare againſ 
__ 347 
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Pleadings. Superſedeas, Protection, Pris 
vilege pleaded. Bar by woluntary Eſcape. 
Venue, Iſſue, Evidence, Special Verdict in 
Adbions for Eſcapes. Of the Eſcape of Felons. | 


CHAP. XXIV. 


hat Act of the Sheriffs, Bailiffs, &c. ſhall a- 
hom mount to Falſe Impriſonment, or not. Pleads 
ao ing by Sheriffs to Actions of Treſpaſs, Falſe 
20¹ % Impriſonment, Cc. The Rules of Pleading in 
Ex. ſuch Caſes. Juſtification by mean Proceſs, as 
. to the Warrant, Time, Place, Quz eſt ea- 
"| dem Tranſpgreſſio, what it refers to. Tra- 
oof if verſe of the Time, Place, Pleadings and 
ny Juſtification by Execution: By Proceſs out of 
aun an Inferiour Court of Record, and how to be 
347 Pleaded. e 389 


CHAP. XXV. 
2 0f Attachments again 50 the Sheriff, where and 


in what Caſes it lies, or not: And where - 
rake gainſt him for a Thing done out of his Office. 
mw | Attachment of Money in the Sheriffs Hands. 
Of Attachment againſt others, and againſt 
by the Goods, and the Retorn. Of Amercia- 
— ments. Where, and in what Caſes the $ heriff 


1 is to be Amerced. i 
ted . 1. . 
Wh : CHA p. 
the TE CH 2: 
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CHAP. XXVI. 


Remedy againſt Sheriffs, Bailiffs, &c. for Male- 0 
Feſance: As imbezelling an Exigent. For 
entring into a Corporation which had Re- 
torna Brevium For not delivering a Super- 
ſedeas to the New, Sheriff. For concealing or 
ſubſtracting a Writ. (Bailiff of a Liberty 
 Chargeable for his Servant, not for the Gaoler.) 
For refuſing . Bail, and forcing to 
find. extraordinary Bail, For taking Inſufi- 
tient Bail, For not bringing Money Lit by 
Fieri fac' into Conrt, and the Statute of Li- 
mitations Pleaded. Vith ſeveral other 

Matters and Actions relating to Sheriff. C 
C TTV Pag. 413 


CHAP. XXVII. 


F the Sheriff's Demeanour in Aſſignment of 

. Dower, and the Retorn. The Proclamations. 
The Sheriff *s Office about Partition. His De- 

 meancar in the Writ De Ventre inſpiciendo, 

'  Abont Retorning a Force. About a Vi Lacia 
removenda. How the Sheriff ſhall demean Tl 
himſelf” in a Writ of Enquiry of Waſte, 
and ef the Retorns thereof. Of the Writ of 

Eſtrepment, and the Retorn of it. The She. 
riff 's Office in an Excommunicato capiendo. 

To . 1 


by o * 
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g. Jof Retorns of ClericuBBeneficiatus, and of 
Jo other Retorns as to Clerks. The Retorn of a 
hs Writ of Entry, Aſixe, and Quare Impedit. 
er- The Sheriff's Office as to Election, and Re- 
* torning of Burgeſſes and N. 2 * to the Par- 
1h lament. The Form of the Indenture for the 
.) Fnights of the Parliament, and for the Bur- 
tl geffes. The Sheriff®s Retorn of the Writ for 
N. Electing of Parliament Men. Pag. 456 


Li- _CHAP. XXIX. 


fs. Cuſtoms of London, as to Officers, Priſons, 
Courts, Proceſs. Of the Sheriff 's Court. How 

| to lay the Cuſtom of the Sheriff 's Court. I he 
Difference between the Mayor's Court and the 

| Sheriff's Court. Sheriff's Court, when kept. 
i Loe Manner of Entring Actions in the Com- 


ado, en A P. XXX. 


mean | The Sheriff's Duty as to the Aſſizes : And as to 
aſte, | 4h Seſſions of the Peace. was. 


She | CHAP. XXXI. 


Of Sheriffs and Officers Fees. Of Security and 
395 1 1 ; 
| Remeay for Fees. What Security the Sheriff 
| #ray take for Fees, or not. What Remedy 
71 i the 


. Te Dian 


the Sheri ſhall have for his Fees. Where the 
Sheriff fhull not take Fees, What ſhall be 
ſaid Extortion in Sheriffs and Gaolers, and 
how Puniſhable, "What ſhall be a good Com 
fideration in Aſſumpſit. „ 


CHAP. XXXIL 


Bonds or Covenants between the High-Sherif 
and Under-Sheriff, or other Officers. What 
ſhall be good in 255 or not: And when ſaid 

to be # feited, or not. 481 
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c H A P. xxXV. 
Of Coroners. 


i How the 83 muſt be choſen, 5 the Coed. 


the Long ves to them; and how and whey 
they ſhall be diſcharged. The Coroners Demea- 
nour as to Outlanries. Coroners Inqueſt, &c. 
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E H L P. 1 
of Counties. When the Realm was Jivided : 
edit | into Counties, Vicecomites. Notatio no- 
when minis. Sheriffs eligible in former Times 5 
mea. How made at this Day. The Sheri 4 Ho- : 
Kc. nour, Power and Proonledge. His Office not 
489 ortionable. What he may do as Con- 


lervator Pacis. How m fared; in the Exe- 
cut ion of his Office. Of his Aſſiſtance. in : 
what 7, Fin and Caſes he is reſtrained, 


HE \HE Sheriff and the Count being c. 
|  relata, 1 ſhall firſt give a few Obſerva- 


tions about Counties, what they were 
on inall : 
» 5 3 Counties 


* 


25 Che Dffice and Duty of Sheriffs, &c. 


5 8 Counties (a Word taken from the French), or 


| Shires (a Word taken from the Saxons), are cer- 

tain Circuits and Parts of the Kingdom, into 

which the whole Realm was divided for the 

more convenient Government thereof, and is 

| governed by a Yearly Officer, which we call 
„vid C., SHERIFF, which is compounded of two 
Lib. 5. Saxon Words, Shipe and Reeve, Reeve ſignify» 


| Dale. ſp. 2. ing Præpoſitus or Governour. Rolls 1 R. e 


When As for the Time when and by whom this 
thisRealm Realm was divided into Counties, Authors ſeem 
was divi- to differ. Coke on Littleton, fo. 168. holds, that 
ded into they were divided by the Brit ains 3 but it is 
per ya generally held (as Ingulph, Cc.) that they were 
11nft. 168. qivided by King Egbert or Alfred: But though 


Egbert united the Heptarchy, yet he was not the 


Del f., firſt that divided the Kingdom into Counties, nor 


5. Co. g. lfred neither, as ſome imaging: For as Mr, Sel- 
Pref, den obſerves, about the Year 900 (an hundred 
| Years before Egbert) One of Ina's Laws was "2 
If any feldepman, i. e. Sheriff, were guilty of an 

Eſcape, perdat Commit atum ſuum. Therefore Ingul. 

pbus meant, that King Æ fred did divide it into 
Hundreds, or elſe made a more punctual Divi- 

ſion than was before. Now it appears, that the 

Earls of the Counties had the Cuſtody and 
Guard of the Counties long before the Conqueſt; 


and when the Earls left their Cuſtodies, then 


% 


was the Cuſtodies of Counties committed to 


| Comites, Viſcounts, and they are thereupon. called Hce. 


Vicecomi- comtites, quia vices Comitis ſupplent, And we ſeem 
e. co derive all this from the Roman,; for what we 
call Comiiatus, was by them called Conſulatus, and 
 . What the Saxons afterwards called Shpieve, or 
Earl, the Romans called Conſul; and the Sheriff 

was Deputy of the Conful or Earl, and the 
Roman, called him Viceconſul. 1 Init. 168. Dug- 
dale Antiq. War. Pref, Rolls 1 R. 237. C. 7. 33. 
G 9 Pref. Co. Lit. 168. Dalt. 5. lt 


Vide Vaugb. Rep. 418. ECT HO EM 
That there be alſo Counties Corporate, and Counties 


York and Cheſter, Canterbury, Kingſton apon Hull, 


W - Fa wv / / CN 


is, there was no Hereditary Earl; but he that 


It is obſerved in Mr. Dalton s Offic? vic. Fo. 2. _ 
That of theſe Counties, there be Four of ſpecial Palatines: 
Mark, and are termed County Palatines of 
Lancaſter, of Chefter, of Durham, and of Ely. And 
the Chief Governours of theſe County Palatines, 


by eſpecial Charter from the King, did all Things 


heretofore touching Juſtice abſolutely, and in 
their own Name; but that by the Stat. 27 H 8, 
ea. 24. this Power of theirs is much abridged. 


* 
* 


theſe be certain Cities, or ancient eue er Corpo- 
upon which Kings formerly have beſtowed ſuch **©2 Oc. 
extraordinary Liberties, as the Cities of London, 
$ 


Lichfield and Haverford, &c. Vide Co. Lit. 109. 


And from Rolls 1 R. 237. it is ſaid, Vicecomes ee 5 
eſt un Grand Conſervator del Peace. So that at this habet cu- 


Day the Sheriff hath all the Authority for the Hm 
Adminiſtration and the Execution of Juſtice 


Cemitatus. 


which the Countee or Earl had, the King bj 

his Letters Pattents now committing to the Ste- 

riff Cuſtodiam Comitarus. Co. 9.49% 
In 2 Bulſtr. Chune and Piott's Cafe, Coke argu- gherkig 
endo ſeems to be of Opinion, that there were before the 
no Earls before the Conqueſt. But the Meaning Conqueſt. 


had the Office, had it at the Pleaſure of the = 
King: For in the Preface to his Reports, the 


Third Part, he is of Opinion, there were Sheriff 3Rep.Pref. 


Time out of Mind before the Conqueſt ; and if 

ſo, then Earls were. He gives an undeniable 

Argument, for that the Trials per Juries, which 

were always returned by the Sheriffs, were before 

the Conqueſt, even as appears by Doom. Day Book. frown: 

Now we know that Viſcoum were not created Origina), 

til the Time of H. 6. Sed diſtinguendum, &c. Viſi C. 7. 33. 
[a „5 cou . 


4 The Dffice and Duty of Sheriffs, cc. 

| count ſignifies a Title of Honour, or an Office of 

Truſt. As a Title of Honour it is of late ſtand- 

ing; but an Office of Truſt, ( viz.) for the 

Government of the County, it was Time out of 

Mind. And this Difference I ground upon Camb- 

den in his Britannia: Viſcount (faith he) hæc vetus 

Officii, [ed nova Dignitatis appellatio. 9. Rep. in fine 

| de Lewes's Caſe. Camb. pag. 160, 1 

Sberilß; The Sheriff at Common Law was Eligible by 

were Eli- the County, as the Coroner is at this Day; and 

gible by then by the Death of the King, his Office was not 

the Coun» a | | 

ty. determined, no more than the Coroners are now. 
. 2 Brownl. 28 2. Chamberlain and Goldſmith, _ 

How cho. But by Stat. 14 Ed. 3. c. 7. & 21 H 8. c. 20. the 

ſen at this Judges are to nominate Three Perſons of every 

Day, and County to be preſented to the King, that he may 

when. prick one of them, which by the Statute is to 

be done 3 Novemb. being Craſtin. Animarum; 

and yet An. 16 Car, 1. becauſe the 34 of November 

was the Firſt Day of the Parliament, and the Lords 

were to attend upon the King, it was reſolved 

by the Judges, that it might be well put off till 

another Day; and the Lord Keeper deferred it 

till the 6h of November. Cro. Car. 59 77. 

re. „But the Statute of 9 Ed. 2. reſtrains not the 

King's King's Power at Common Law; but the King 

Power may conſtitute a Sheriff without Election, or 

therein. grant it in Fee; and he may ſtill make Sheriffs 

5 without the Judges, Dyer 225. for all Acts of 

Grace flow from him. As Dyer 211. the Com- 

miſſion of Trial of Piracy upon the Statute of 

28 F. 8. is good, tho the Chancellor does not 


nominate the Commiſſioners as the Statute ap- 


The Rea. points, &c. And the Reaſon is given by my Lord 
ſoa. Hobart. Hob. 14. b. Colt and Glover's Caſe, & 
Statures Theſe Statutes therefore, and the like, were 
tor Eaſe. made to put Things in ordinary Form; and 15 


have Suſpicion of him. 


YN 


Chap. x. His Power andPtivilege, re. 5 
eaſe the Sovereign of Labour, and not to deprive 
him of Power. The Ele&ion being meerly in 


the King, and the Office Miniſterial only. 


I will now ſet down ſome General Obſerva- The H-. 
tions of the great Honour, Power and Priviledge nour, &c. 
of Sheriffs, and wherein and by what Acts he is 8 
reſtrained. 5 2 . 
One calls it Fudiciaria dignitas. Forteſcue ſaith, A Royal 


that Vicecomes is Nobilis Offciarius. In Sevill's and No. 
E he is called a Royal Officer : For (ſaith ble Offi. 
the Book) | 


Charters of Liberties granted to the Barons cer. 


of Cinque-Ports and other Inhabitants, ſhall dif- 


charge ther for Inferiour Offices, as Conſtable, &c. 
but not of Offices Royal, as Sheriff, L Roll. Rep. 274. 


- 


ras Tae. E305 54 8 
The Sheriff takes Place of every Noble- Man Takes 


in the County, during the Time that he is Sheriff. Place of 


And tho the Sheriff be not a Juftice of Peace, Noble 


men. | 


yet he is a Conſervator of the Peace, and by 
this he may well impriſon a Man upon good 
- EY 2 TT Eo ag 
Fitz herbert N. B. 81, b. at Common Law the Commit - 


Sheriff may commit any One ſor the Breach of ments by 
the Peace. TT. 8-3 cs 


Such Perſons as he ſhall apprehend upon Sul- Perſons 


picion of Treaſon or Felony, upon freſh Suit or appre. 


Jue and Cry, he may commit to the Gaol. He headed on 


may commit all Affrayers or Breakers of the Peace _— and 
in his Preſence. . £54 5 bs Y. | 


Upon any Foreign Invaſion he may raiſe the He may 


County; ſo upon Rebellions and Inſurrections; raiſe the 
and may command any Number he thinks fit tout. 
n N . 


Bust of his own Authority he ſhall not arreſt Upon Fe. 


any Man upon Suſpicion of Felony, except there lony com- 
be a Felony committed in Fact, and he himſelf muted. | 


B 3 By 


6 The Office and Duty ok Sheriſſs, &c. 
May ſup- 5 By Stat. 17 R. 2. c. 8. the Sheriff may raiſe the 
preſs Rio- Poſe Comitatus to ſuppreſs Rioters and commit 
ters, Oc. them to Priſon, 13 H. 4. c. 7. and if the Rioters 
reſiſt, the Sheriff and his Aſſiſtants may juſtify 

the killing them. Vide the Stat. 13 H. 4. c. 7. and 

the Stat. of Northampt. 2 Ed. 3. c. 3. for this Par; 

poſe, & 13 Ed. 1.c. 39. 1 

May ar. Whereſoever the Sheriff, or any other of the 
reſt and King's Officers may take Poſſe Comitatus, or have 
impriſon Authority either to execute the King's Procefs, 
them. or. apprehend Felons, Rioters. Cc. if they ſhall 
find Reſiſtance, they may arreſt and impriſon all 
T Oni tA ons apts” 

What the He hath Cuſtodiam Comitatus, and therefore 
Sheriff for Cauſe he may commit: He is Conſerwaror 
may do as Pacis, Stat. 1 Mar. c. 8. doth not take away Power 
Conſer wa- from the Sheriff; only, if he was in Commiſſion 
rer Pacis; of Peace before, he was to forbear the Execution 
__ p of his Commiſſion. ſor the Peace fo long as he is 
Juſtice. Sheriff; but he is not to forbear the Execution 
of that which is committed to him for the 
may com- in the Highway in terrorem Populi, he may com- 
mit Per- mit him, tho he does not break the Peace in his 
ſonscatrY- Preſence. The Lord Coke cited the Major of Bar- 
— „ ſtaples. Caſe, in Chung and Pitt's Caſe, 2 Bulſtr. 

ons, Cc. I. c * 7 

Now the Caſe: of Chune and Piott was this: 

2 Clare was committed to the Compter c 

| 4 d in Woodſtreet, and made his Eſcape 3 The Deſendant 
the Exe. being One of the Sheriffs purſued him, and in his 
cution of Purſuit met with the Plaintiff in the Night-time 
bis Office. vagrantem, wha purſued him indecently, and 
gave him uncivil Words, & detruſit ad murum; 
Juſtiſcat whereupon he impriſoned him, And juſtifies in 
en faux | faux Impriſ: Amen.. He doth not lay 3 he did it 
Impriſon® violenter, or contra pacem, or ſcieus, knowing him 
went. to be Sheriff: But per Cur, it ſhall be — 
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Chaps . Dis Power and Peiviledge, Kr. 7 
he did it malitios, and the Law implies it was 

done vi & armis. It's a good Juſtification. Had 
the Defendant done it by chance and unwil- 7 
lingly, he might have pleaded it, and his not PE 
pleading it ſhews it to be otherwiſe, 2 Bulſtr. 329. 
But the Mayor of Barſtaple juſtified the commit- 
ting a Man, for that he did misbehave himſelf 
againſt him by ill Words, &-c. Had this been laid 
to be done in the Execution of his Office, it had 
been good; but he was then playing at Tables. 3 
Vide 1 Sand. 79. In an Action of Treſpaſs, Bat- %%% 
tery and Impriſonment; the Defendant juſti. for aſſaults 
fied ſpecially, as being One of the Sheriffs of the ing him- 
City of Coventry, guarding the Gaol: and Pri. ff 
ſoners, Cc. And the Plaintiff came there and 
ſtruck him, per quod he impriſoned the Plaintiff}, Cc. 

Et boc, & c. And — the Defendant had ſaid 
nothing to the vi & armis, the Plaintiff demurrd 
to the Plea, yet judgment was given quod quer 


nil capiat per Billam. . ES i rif-vg 
Anciently che Biſhop, with the Sheriff, went gig,p, 


in Circuit twice every Year thro every Hundred and She. 
within the County, 2 If. 00. ifs. 
The King cannot reſtrain any Part of the The Of. 

Sheriff's Power, neither can the King chooſe a fice of 
Sheriff contrary to the Statute of Lincoln. The Sheriff is 
Office of Sheriff is entire, and cannot be appor- entire. 
tioned. Tho' the King conſtitutes a Sheriff durante 
bene placito, and may determine it at Will; yet 

he may not determine it in Part, nor abridge him 


of any Thing incident to his Office. Hob. p. 13. 


2 Inſt. 501. 4 Rep. 32. Milton's Caſe. 4 Co. 33. 
Finch, 12. j 8 
The Sheriff is an Officer of that Eminence, Sheriff, 
Confidence and Charge, that he ought to have favoured 
all Right pertaining to his Office, and ought to 10 Law. 
be favoured in Law baue any private Fan, 5 


23 * 4 ” 9 " * ee ” 28 
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I ſhall give you ſome Inſtances. 4 Rep. 33. b. 

| IT” h Bon > elt £5 #195 
- Eſcape. Inaſmuch as Eſcapes are ſo Penal to Officers, 
the Judges have always made as benign Con- 
| ſtruction as the Law will permit in favour of 
them, and to the Intent that every One may bear 
his own Burden, they will never judge an Eſcape 

| by ſtrict Conſtruction. As if one in Execution 
bel eſcape and fly into another County, and the 
uc. Sheriff retake him on freſh Purſuit, it's no E- 
ſcape, if it be before Action brought. So if the 
Carrying Sheriff by Habeas Corpus be commanded to 
a Man bring the Body at the Day, he ſhall not be com- 
_ 75 2 take the moſt direct way, but the ſafeſt, 
| ide infra. D OPM HP 3TT CY RD FIOSION 
re The Sheriff is not puniſhed for executing the 
ous Pro- Proceſs of the Court, though it were erroneous. 
% Ine ITN 
Killing of If any Sheriff, Under-Sheriff, Serjeant or 
the She. Officer who hath Execution of Proceſs, be ſlain 
riff in do- in doing his Duty, it's Murder in him who kills 


B him, although there were not any former Malice 


Murder. between them; and if there were Error in 


awarding of Proceſs, or in the Miſtake of one 
Proceſs for another; as a Capia in Debt againſt 
2 a Peer; and an Officer be ſlain in the Execution 
thereof, the Offender ſhall. not have Advantage 


Cro. Fac. of. ſuch Error, no more than a Sheriff who: 
ſuffers a Priſoner to eſcape, ſhall cake any Advan- 
| Coſi, tage of Error thereby. And. in this Caſe there 
nmneeds not a Special, Indictment to be drawn 
but a General Indictment, that ſuch a Party ex _ 


279. Mac- 
Rally 


malitid ſug præcogitata percuſſit, & c. for the Law. 
preſumes Malice, tho? none be proved; fo it is if 
9 Rep. any ſhall come in Aid of them; and an Officer; 


Fo Wactsl)y if he be reſiſted, is not bound to fly to the Wall, 


. as otber object ere. 
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Chap. 1. His Power and Pivfledge, &. 's _.? 
- Several Perſons were informed againſt for Severe 
aſſaulting the Sheriff in ſerving Execution, and NN 
fined Sir 7. Wing field the Priſoner at 500 l. and che ir 
Brady 500 Marks, becauſe it appeared upon the ;ig, 
Evidence he drew his Sword and wounded. the — 
Sheriff, and by that Means the Priſoner eſcaped 8 
into Neale's Houſe ; and 180 J. againſt Neale, N 
becauſe he kept out the Sheriff, and ſnut the 

Door againſt him; and 500 J. againſt Sir T. B. 

becauſe he was the Means of conveying away the 

ſaid Priſoner to Lincoln. Inn; and per Cur ſuch 

Fines aſſeſſed in Court by Judgment on I»for- | 
mation, cannot be afterwards qualified or miti- _ -.. - | 
gated. Cro. Car. 281. B. R. £ | e $a : Ott: 
The Sheriff's Bailiffs lawfully arreſted a Man, For reſu- 
if the Perſons which ſtood by refuſe to alliſt them, ſing? 
(in caſe of Oppoſition). they ſhall be fined. Winch, or his 

p. 72. Poſter's Caſe, FF 


| „„ | . Vn 
Every Man is bound by the Common Law to The Res- 
aſſiſt, not only the Sheriff in his Office for the ſon there- 
Execution of the King's Writs according to Law, of 
but alſo his Bailiff chat hath the Sheriff's Warrant 5 
in that behalf, hath the ſame Authority which 
his Maſter hath: For the Sheriff cannot do all him. 
ſelf, and if they do it not, being required, they 
ſhall be fined and impriſoned ; but in the Caſe 
of Replevin out of a Caſtle, Houſe, . before 
the Sheriff uſeth any Force, he ought to demand 
(according to Law) the Goods to be delivered, fo 
as Replevy may be made thereof; ſor ſequi. debet | 
potentia mandaium Legu, non preecedere. 2 Inſtit. 193, 

Now beſides the Warrant of the Common Faw, The $he- 

the Sheriff has his Letters Patents of Aſſiſtance, riff's Let- 
whereby the King commandeth, that all Arch. ters Pa. 
bilhops, Biſhops, Dukes, Earls, Barons, Knights, rengs of o_ 
Freemen, and all other of that County, be to ;; 2 
the Sheriff thereof in omnibus que ad Officium illud 
pertinent, intendentes, auxiliantes & reſpondemtes. 


As 
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Fheriffs 


N to 
reak up 
Ho uſes. 


riff have a Cay againſt one, to find Sureties of 


May car- 
ry Wea. 
pons. 


In what 
Caſes ex- 


CcCauſed 


from d do- 
ing 
Wrong. 


Poſſe Comi- 
Faluy, 


Enqui 
of =”, 
Life of 
one ab- 


ſent, Oe. 


| Raabe 
5 Convict. 


their Warrant. 6. Rep. 52. 


next Aſſizes. 2 Keb. 108. Le Roy & Web. 
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As to the Sheriff's Power in breaking up Hooks, 
wid. infra Tit. Execution, Only I ſhall obſerve on 
Proceſs for the good Behaviour, the Sheriff may 
break an Houſe to take the Party, as if the She- 


the good Behaviour. Vide Moor 66. 

[The Sheriff or his Miniſters in the Execution 
of Juſtice, may carry a Dag or Hand. gun, and 
it's no Offence againſt the Statute. 5 Rep. 71, 
Sts John 9 Caſe. | 

The Sheriff in ſome Caſes ſhall not be a Diſſei- 
for for 2 the King's Writ, tho he doth 
Wrong, for Officers in ſuch Caſes are excuſed by 
their Warrant. As it was found ex officio, that 
the Church was full of B. who was a Stranger to 
the Quare Impedit, and it appears not that he had 
better Title, yet the Plaintiff ought to have a 
| Writ to the Biſhop generally. So it is of a 
Sheriff on Habere fac ſeiſinam of Land, for it can- 
not come in Iſſue between the Demandant and. 
him, for he had no Day in Court; and though 
a third Perſon had Right, they are excuſed by 


If the Sheriff be reſiſted in executing the King's 
Writs or Proceſs of Law, he may take the Poſe 
Comitatus; ſo he may to Suppreſs Rioters. Vi de hg | 
pra. & 3 Ifir. 161, 

As for other Judicial Office of the Sheriff, as 
Enquiry of Waſte, Rediſſeiſin, Cc. Vide under 
their proper Titles. By the Statute 2 1 ac. c. 13. 
the Life of the Party abſent, during whoſe Life 
the Defendant had a Leaſe, is to be enquired by 
the Sheriff. 1 Keb. 176. 

Per Stat. 23 Elix. A Recuſant Convict ſhall 
after Proclamation at the Aſſizes or Gaol. Deli- 
very render his Body to the Sheriff, before the I 

at 


ws In what Cates telt It 


But notwithſtandin * Dignity and Favour u whet 
the Law caſts on Sheri s, yet in many Places they Things 
re reſtrained, and have limited Qualifications, he is re- 
which would further contribute to the Explica- ral | 
the Nature of the Sheriff*s Office. | 5 
he Sheriff of the County is not to be choſen Not to be | 
a Parliament-Man. A. 12 Fac. 1. Sir George Selby choſen a 

as made Sheriff of Durham, and elected Knight nent 
or Northumberland; it was reſolved in Parliament, Man . 
that the Ele&ion was void. 

Mr. Walter Long's Cafe was warmly. argued, . 
he was informed againſt firſt, That he being Lon's 
made Sheriff of the County of V. and having Caſe. Lie. 
taken the Oath to be dwelling in his County all Rep. 86. | 
the Year, unleſs he had Licence of the King, had 


3.9 


[- 

h 

y 

t 

0 8 75 
d committed Perjury, in as much as he — ab- 
a ſent out of the County Three Months together 
2 He ſaid, he was elected Burgeſs for Bath, and by 

„ Vertue of a Writ of 3 under the Great 

d, I Seal, which he conceived amounted toa Licence. 

h The Statute is 4 H. 4. cap. 5. every Sheriff ſhall 

y Þ dwell in his proper Perſon in his Bailiffwick for 

the Time that he ſhall be Officer; the Words are 
Demurrant, not Abiding. The King 15 Will may 

elect one 'of the Houſe to be Sheriff, for this bs is 

a Diſpenſation; but it appeared Mr. Long ſougt 
to he elected Pacliament- Man. 2 how * 

as. was reſolved in the Star- Chamber. 
r By the Stat. of 23 H. 6. no Man ſhall ſerve the Shall ao 

3. King as Sheriff of any County above One Year, ſerve a- | 
le I} and that notwithſtanding any Clauſe of Non ob. oy _ 
Yy If Forte to the contrary; that is, nocwithſtanding ** 

the King ſhould expreſly diſpence with that Stat. 

I And yet 'tis agreed, that againſt the expres _ 

I | Purview in the Act, the King may by a Special 5 
ne Non obſtante diſpenſe with that Act, (except ſuch Now oo las 
£3 as are Inheritable to the Office of Sheriff or other te, G - 
ut Nen in * Yet _ may execute cheic 


Office 


x2 The Office and Duty of Sheriffs, &! . 
Office during Mich. and Hillary Term, if no 


Writ of Diſcharge come. Vid. 12 E. 4. c. 1, 
; 7 Rep. 14. Calvins Caſe. PER | 
How to Every Sheriff is to be reſident in his own Per- 
be reſi· fon within his County during the Time he is 


dent. Sheriff, (except he be otherwiſe licenced by the 


„ 
Hath no A Sheriff of one Cdunty hath no Authority 
Power in or Power within another County; yet the She. 


another's riff by Force of the King's Writ may carry the 


County. - Priſoner through ſeveral Counties, or make freſh 
Purſuit into other Counties, and the Priſoner 
- ſhall be faid to be in the Cuſtody of the Firſt 


— 


Sheriff in every County. 


1 5 The Sheriff is not to let his County to Farm, 


let his per Stat. 23 H. 6. c. 10. By the Sheriffs Letting 
County his County to Farm, is underſtood of the proficua 


to Farm. Comitatus, which was conſiderable, when moſt 


Law Suits were tranſacted in the Counties and 
in Hundred Courts, Fines, Iſſues and Amerce- 
ments being conſiderable. And in the Time of 
H. 3. the Bailifwick of one County was let at 
/ 100 l. per Annum, a great Sum in thoſe Days. 
There was a Bond for Rent on a Leaſe of the 


Bailiffwick of the Savoy. Now the Stat. 27 H. 8. 


. 24. being a general Statute, and the Concluſion 
366.67) General contra formam Statuti, will avoid this Con- 
Nelſon. tract, per Stat. 23 H. 6. The Security is void, 
tho it hath no expreſs Words to avoid it; but per 
Curiam, 23 H. 6. being a particular Law, ſhould 
have heen pleaded, and the Stat. 27 H. 8. is but 

2 a Relative Statute, Per Stat. 4 Fd. 3. c. 9. the 


Nor Hun- Sheriff ſhall not let Hundreds co Farm. It was 


dred. xeſolved in Stockwith and North's Caſe, that the 


More V. ſetting to Farm Offices was malum probibitum, 
1021. 


- „ againſt the Star. of 4 H. 4. c. 5. and alſo malum in 
22 ſe. And therefore, becauſe the Sheriff of Norting- 


bam took Money for the Gaolerſhip, and t 


oY Bailiffwick 


haps; In what Caſes rettrained. 13 
pajliffwick of the County for One Year, he was 


fined in the Star. Chamber. The Penalty for offen- 
ding theſe Laws are 40 l. dy _— 


er · Nreſpected in the Law, and in the very Execu- may be 
ge is tion of Criminals ; yet he ſhall be guilty of Homi- guilty of 


ting a condemned Man to Death. 7 Rep. 13. 
rity II 7c. | 95. 
She, A Sheriff may not preſcribe, that he and all whatPre. 
"the El thole who have been Sheriffs have been ſeized ſcription 


reſh I of a certain Gift at every Turn held, Cc. for the by = She. 


ner I Sheriff is put in by the King every Year, and re- N 
irſt © moveable at Pleaſure. Vide 42 Ed. 3. 5. But in 
I H. 7: 17. b. an Under-Sheriff preſcribes, that 

rm, ¶ be and all Under- Sheriffs of the County have 


ting f uſed to have ſo much for Bar Fees, and admitted 


bcua good. 


Though the Sheriff be ſo much favoured and How he 


the cide, for not obſerving the order of Law in put- Homicide. 


CHAP. H. 


Office, The Form of the Writ of Diſcharge of | 
Old Sheriff. The Son of 4 Dink hs 471 
| fore whom to be taken, and the Return, The Citi 

and Towns in England which have Sheriffs, an 

how many each, Of Delivery of Writs and Priſo 
by the Old Sheriff to the New. Till what Time thy 
Old Sheriff or bis Officers may act. What" to | 


done in the Caſe of the King's Death. M bat ſhal 


be ſaid a go opakge' f Priſoners, and how 1 
the 


be made. The Form Indenture ſetting o 


the Priſoners, and the Writs, The Form of the M 


turn of thoſe that have been Executed by the Ol 
Sheriff. What Ads the Old Sheriff may or mu 


do after his Diſcharge, and what Remedy again 
him for a 3 his Office. When ani 


14 The xte and Duty of Sheriffs, dc. 


where the New Sheriff muſt read his Patent, anlC* 


make his Deputies in the County and Courts abow, 
How and in what Caſes his Office is determined 
before the Year be out. 4 FR 


+ 1 | [ 15 muſt go into the Remembrancer's Office 
Ed. 6. ca. in the Exchequer, to enter the Recogni. 
34. zance with Sureties, (or ſume for him) with Con- 


Entring dition for Payment of his Proffers or Accompe 1 


into a Re- which is twice in the Year, (viz.) at or before 
cogni- Menſe Paſch & Menſe Michaelis then next follow. 
a ing. Then his Attorney or ſome other will write 
of his him a Note, ſignifying that he is Sheriff of ſuch 
Proffers, 2 County, and hath entred into Recognizance; 
Oc. the which Note the: Sheriff muſt deliver to one 
| Won of. by, with a Writ of Aſſiſtance, and a Writ of 
and Di. Diſcharge to be delivered to his Predeceſlor, 
charge. which ſhould be delivered with all ſpeed to his 


Predeceſſor, 


of the Six Clerks in Chancery to make his Patent 


Pp. 2. Dis Ofc, 
redeceſſor, for the Benefit of his Under. Sheriff, 
cauſe till it be delivered, the precedent Sheriff 

xy do Execution of all Proceſs 

. to the Forms of theſe two Patents, (viz.) 
; We Patent of his Office, and the Patent of Aſſi. 

1 ; Wance, Vid Dalton, fo. 8. oo 

| But the Form of the Writ of Diſcharge dire- 

- Med to the Old Sheriff, is thus 


SW 


N NA, Dei GratiaMapne, Britannia, Franciæ 
& Hibernia, Regina, Fidei Defenſ', Oc, 

ea (bi J. S. Armig. nuper Vic Warr ſalutem. 
wn conceſſerimus Dilecto, &-c. nobis A. B. Armig 

| nitatum noſtrum predia” cuſtodiend', quam fo 

Ws pracucrit, prout in Literis neſtris patentibus ei 

yy "x 4 plenius continetur, Tivi pracipimus qd? 

mu A. B. Cow noſtr præd cum pertinentiis una 

1 Rotulis Brevib* Memorand & omnibus aliis ad 

um Vicecom præd ſpeltan' que in cuſtodia tua 

bent per Indenturas inde inter te & prefat' A. B. 

ite conficiend' liberes : Teſte meipſa apud Weſt 

into die, Sc. „„ 


1 


ef 


/ 


] 
w t1 


zined 


In the next Place, he may go to a Maſter of 9,1, to 
e Chancery, or to One of the 2 of Aſſize be taken. 
that Connty whereof he is Sheriff, and take 
Oath of Supremacy by the Statute appoint- 


2 . And alſo an Oath for the due Execution of 

155 K Office, which is as follows:: . 5 

ay The Sheriff's Oath, 

ſuch . . 8 

ce: E ſhall Swear, That you (ball ſerve the Queen 5 
gi well and truly 3 the 7 Sheriff of 2 OY Dal. ſb. 9. 
tent the Queens Profit in all that belongs to you to do lx 
it of) of your Office, as te a forth as you can or may. 


? ſhall truly keep the Queens Rights, and all that 
lnger h te the Crown. Te ſhall nit aſſent to Decreaſe, 


to 
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diſturb no Man's Right. Te ſhall truly acquit at thy 
_ Exchequer, all thoſe of whom ye ſhall any Thing ve 


N. 


| Bailiff into your Service, but ſuch as ye ſhall anſier 
for. Ne ſhall make each of your Bailiffs to make ſuch 


ber Crown be concealed or withdrawn, be it in Land 
Rent, Franchiſe or Suits, or any other Things, 
| ſhall do your true Power to make them be reſtored i 


| Te ſhall truly return, and truly ſerve all the Queen 


ed in the ſame Shire where ye be Sheriff in, or ot 


Che Dice and Duty of Sheriffs, &c. 
to Leſſenings, or to Concealments of the Queen: Right 
or of ber Franchiſes ; and whenſoever ye ſhall bat 
Knowledge that the Queens Rights, or the Rights i 


the Queen again; and if ye may not do it, ye ſhall 
=P the | or 2 her Council 50 * 
as ye hold for certain will ſay it to the Queen, Ne ſhal 
not Reſpite the Queen's Debts for any Gifts or Favour 
where you may raiſe them without great Grievance 
the Debtors, Te ſhall truly and righteouſly treat the 
People of your Sheriff wick, and do Right as well ti 
Poor as Rich in all that belongeth to your Office. 1 
ſhall do no Wrong to any Man for any Gift or Bebeſt, 
or Promiſe of Goods for Favour, nor Hate, Ye ſha 


ceive of the Queens Debts. Ye ſhall nothing tali 
whereby the Queen may loſe, or whereby that Right 
may be diſturbed, letted, or the Queens Debt delayed. 


Writs, as far forth as ſhall be within your Cunning, 


Ne ſhall not have to be your * Under-Sheriff, any of thi 


Sheriff's Clerks of the laſt Year paſt. Te ſhall take m 


Oath, as ye make your ſelf in that, that belongeth 15 
their Occupation. Ye ſhall receive no Writ by any of 
jou or yours unſealed, or any ſealed under any Seal 
any Fuſtice, ſave of Fuſtice in Eyre, or Fuſtice gr 

er 


Fuſtice having Power or Authority to make any Writs 


uno you by the Law of the Land, or any Fuftices 


Newgate. Te ſhall make your Bailiffs of the True 
and Sufficient Men in the County. Te ſhall be del. 


ung in your proper Perſon within your Bailiff wick, 


for the Time ye ſhall be in the ſame Office, except . 
| 2 Rey 


Mm. hl PF. k% 8 8 Py A © a Mt |. i. 2 ds. a 


* 


Chap. 22 Dis Oath, e 
be otherwiſe licenſed of the King, Ye ſhall not Let 4 H. 4 4.5. 
Your Sheriffwick, nor any Bailiffwick thereof to Farm 23 H G. 
to any Man, Ye ſhall truly ſet and return reaſonable 

and due Iſſues of them that be within your Bailiff wick It ſeems 

after their Eſtate and their Honour ; and make your thislatter 
Pannels your ſelf of ſuch Perſons as be moſt next, Part of 
moſt ſufficient, and not ſuſpeFed or procured, as it is the Oath 
ordained by the Statutes, and over this in eſchewing Tine a0 
and reſtrainder of the. Manſlaughters, Robberies, and 


ded. Vide 


daily, namely, of ſuch as name themſelves Soldiers, fe. 301. & 
and by other Vagrants, the which continually increaſe w . 

| 7 Number, and multiply, ſo that the Queens true nn 

"me 

fu Things as they have to do, to their intolerable nor go to 
Hart and Hindrance:' Te ſhall truly and effetually, aide. 

with all Diligence poſſible to your Power, execute the þ 4 

| Statates, as the Statutes of Winchelter, and of 

Vagabonds. Theſe Things all ye ſhall truly keep, as 

God ye belp. no OE 

Note, That there was an Addition in this 

| Oath by the Statute of 5 R. 2. and 2 H. 4. c. 1 5. C. C 6. 
(viz.) That be ſhould {eek to repreſs all Errors 717 of 

Hereſies commonly called Lollards , and ſhould be Cole Ca ſe. 
aſſiſtant to the Commiſſaries, and Ordinaries in Dalt. f. io. 

Church Matters, And this was objected by Sir Ed. & $19- 

Coke, after he had been Lord Chief Juſtice of 

both Benches, and made Sheriff of the County 

of Buckingham, when he had a dedimus poteſtatem . 
arinexed to a Schedule, in the Firſt Year of 
Charles the Firſt : And ever ſince they have been 

left out, becauſe Lollardiſm then was the true 
Antipapal Religion as is now profeſſed. And he 

made other Objections, One whereof was, that 
ſome Parts of the Oath are not by any Statute; ;. 

and it's a Maxim, That none but the Parliament ca None but 


ot ia. 
appoint an Oath: But it was refolved by the Judges, e Ares 
that this Oath being 7 and continued appoins 


C divers an Oath. 


Time ad- 


— 


ot ber manifold grie vous ences that bade been done LeRegiſter 


ectt may not * be ſafe ; yea, Ride, nor go to do Sure ride 


* 18 The Office and Duty of Sheriffs, &c. 


divers Years by the Direction of the Statute, al- 


tho? without the expreſs Authority of any Sta- 


tute Law ; yet may well be continued for the 
Publick Benefit; | | 


Note, As to the Statute of Winche er, the 


Juſtices of Peace have eaſed the Sheriff of much 
Trouble And by the Statute of 39 Elix. cap. 4. 
all former Statutes for the Puniſhment of Vaga- 
bonds are repealed. Dalt. S. fo. 1 2. 


The Oath of the Sheriff of Oxford and 


Berks, and allo of Cambridge and Hun- 


ting aon. | | 
OU ſhall Swear, That well and truly ye ſtall 
Serve the Queen in the Office of Sheriff of 

Oxford and Berks, And the Queens Profits, ©. 


ut ſupra uſque: So help ye God. And alſo ye ſhall 


| Swear, That the Maſters and Scholars of the Uni- 
verſity of Oxford, and their Servants, from Inju- 
Ties and Violences, ye ſhall keep and defend by all 


your Strength and Power ;, and the Peace in the ſaid. 


Univerſity as much as in you is, ye ſhall keep, And 
that you ſhall give your Counſel and Help to the 
Chancellor and Scholars of the ſame Univerſity, for 
to puniſh the Diſturbers and Rreakers of the Peace 
There, after the Priviledges and Statutes of the ſaid 


Univerſity, at all Times when it ſhall be needful. 


And alſo, ye ſball put your help with all your Strength 


to defend the Priviledges, Liberties and Cuſtoms of : 
_ «the ſaid Univerſity. And that 22 ſhall receive all 


ſuch Oaths of your Under. Sheriffs, and other your 
ſaid Miniſters of your ſaid County of Oxford, as 
ſoon and anon as ye ſhall be at the Caſtle, or at the 
Town of Oxford, in Preſence of any that ſhall be 
thereto deputed by the ſaid Univerſity, to which 
| Things the Queen Will, that your ſaid Miniſters 
be by you acted and compelled, As God you 
Help. 5 
IEEE The 


Chai, * bis Dub | 1 
The like Addition to the Oath of the She- Cambridge, 
riff of C ambridpe and Huntingdon, mutatis mutandis, © 
If the New Sherift be not in London, he may „ 
take his Oath by dedimus poteffatem, directed to eee, 
any two Juſtices of Peace of the ſame County, 
One to be of the Quorum, or to any other Com- 
miſſioners. Dalt. S. F. 13. before One of the 
Judges of the Aſſizes of that Shire, or before 
One of the Maſters of the Chancery. 


Counties in England and V ales. 


ENGLAND: 
Bedford. Middleſex. 

Berk. Monmouth, 
Bucks. Norfolk. 
Cambridge. = Northampton, 
Cornwal. Northumberland. 
Cumberland. Notting bam. 
Derby. Crow, 
Devon. Rutland. 
Dorſet. Salop. 

Durbam, Somerſet. 

. Stafford. 

Eboracum. Suffolk. 
Glouceſter. - Surrey. 
Hereford, Suſſex, 

_ Hertford. Sout bampton. 
Hunt ingdon. Warwick, © 
Kent. Meſt moreland. 
Lancaſter. _ Worceſter, 
Leiceſter, Muti. 
Linc oln. 
re. WALES. 

Angleſey. Flint. 

_ Brecon, Glamorgan. 
Cardigan, Merionet b. 
Carmarthen. Montgommery. 
Carnarvan. Pembroke. 

Radnor. 


Denbigb. . 
5 8 2 | The 
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The Office and Duty of Sheriffs, Se. 


The Cities and Towns in England which 
have Sheriffs, are as follow : 


C Briſt . Fe EH 
Covent mn —— 2 
Canterbury — 1 

Cbeſter.— 
Eboracum, or York 


The City of $5 Exon 


al £4. cz, — tt * 


— rn OE 


2 


Gloceſter — — 2 
Lichfield ———k 
1 Lincoln ä - 

\ p London. — — —2 

| Norwich — 2 

0 Warceſer- — —1 

Kingſton * Hull ect | 

| Southampton —— 
The Town of & Notting ha am — —2 
| Poole mat 
e upon 7 Tue —1 


The Return of the Dedinms by the Com- 
9 5 miſſioners, is thus: 


Irtute i eb nob; dire@ (tali Due uno 
Retorn of V i 1 , 


recep Sacrament infranominat A. B. Vice. 


5 Dedimns. com? Warr” tam de offic Vicecom in diff Com Warr 
bene & fidelitꝰ feeiend ſurt formam cujuſdam Sche- 


dulæ praſentibus annex ¶ quam Secranciioh ſpecificat? 

in Actu Parliament? Anno Regni Domine Elizabeth 
nuper Reginæ Angliæ, &c. primo fat] ſecundum te. 

vorem Brevis & Schedules Brevis præd ſmilit an- 


nex? prout Breve iſtud ; in ſe exegit & requirir. Vid. 
Dali, 13, 


The 


The Sheriff muſt take the Oath and Sacrament Oath ang 
as is now uſual for all Officers and Miniſters of Sacra- 6 
Juſtice. Stat, Car. 2. and the Oaths appointed nt 
by the Statute of William and Mary, &c. 


In the general Caſe of the Sheriffs of England, 


when the King makes a new Patent, tho? the an- 


cient Sheriff had his Office but durante beneplaczto, 


preſently a Writ of de Comitatu Commiſſʒ (which by of 
is commonly called a Writ of Diſcharge, 6r a iche? 


Writ de Exoneratjone Officii) ſhall iſſue: The Form 
A e e 
And then another Writ is directed to the an- Writ of 
cient Sheriff for the Delivery of his County and Delivery. 
Rolls, Writs, ec, to the new Sheriff. Theſe were 

two Writs formerly, but now they are included 

in one. Vide ſupra, & Dalt. S. fo. 8, 9g 
The next Thing is, the new Sheriff at or be- ran 0- 
fore his firſt County. Court, muſt take over from ver Prifs- = 
bis Predeceſſor all his Priſoners and Writs pre- by 2 - 
cilely by View, and by Indengure 10 be made d. 
between them, wherein all the Cauſes which he 
has againſt every Priſoner muſt be ſer forth and 
delivered, or elſe the new Sheriff is not charged 


with them, as in Weſtbie's Caſe. Co, 3. 72. 


Now before I ſay more as to the Delivery, 1 
ſhall ſhew you what Actions of the old Sheriff, 
or his Officers ſhall be good, and to what Time. 
Now the old Sheriff of a County is Sheriff Till what 
until the new be ſworn, altho he be choſen; Shen, 
for it is the taking of his Oath that doth com- or the new 
pleat him in his Office. And the Arreſt is good Sherift 
by the old Sheriff, till a new Patent be ſhewed may ad. 
to him, or other ſufficient Notice. Cro. Elix. 12. 
Fitz,'s Caſe, The Acts of the old Sheriff are good, 
till a Writ of Diſcharge received, Moor 186. And 


a Bailiff Errant may execute a Warrant of an 


old Sheriff made before a Writ of Diſcharge, al- 
tho a new Sheriff be choſen. Moor 364. St. Fobn's 


Ba: C 3 For 
. „ | | | 


22 The Dffice and Duty of Sheriffs, Scc. 
For what For if the Sheriff takes a Man in Execution, 
Briſoners and afterwards a new Sheriff is made, and after- 
- wing wards and before the ancient Sheriff delivers this 
| ſhall be Priſoner over by Indenture to the new Sheriff, 
charge- the Priſoner eſcapes, here the old Sheriff only is 
able. chargeable for this Eſcape, and nat the new She- 
Eſcape. riff; for the new Sheriff ſhall be chargeable for 
no other Priſoners than what are delivered over 

to him by Indenture. Dalt. 515. Cro. Eliz. 365. 
2 Rolls 457. Hob. 266. 1 Bul. Jo. uſque 79. 2 Leon 


Upon the a Where the new Sheriff is chargeable upon an 
old She- Arreſt by the old Sheriff*s Return of Languidzs, 
ritt ger the Party remaining always in Priſon. Cre, Fac. 
= * 380, Dalt. 516. See after. GE 
RMS And in Cro. Eliz. 440. Action on the 
Foueherand Caſe was brought againſt the Sheriff; and the 
Wiſeman. Plaintiff declared, Whereas he had recovered 
"tee 199 J. and had a Fieri Facias, and Defendant by 
executed Vertue thereof levied 28 J. and had not returned 
the ſame the Writ, nor paid the Money to the Plaintiff. 
Day that On Not Guilty pleaded, in Evidence it was 
the Wit proved, That the Writ was delivered to C. the 
5 4 Defendant's Under- Sheriff. 9 No. 34 El. and the 
came. fame Day he made Execution; and he proved, 
. That the ſame Day a Writ of Diſcharge was deli 
vered to bim. 6 No. 35 El. but he did not prove 
he had Notice of this Writ of Diſcharge, before 
the Execution ſerved; Per Cur he was yet Sheriff, 
and chargeable to the Plaintiff's Action. Thc 
ancient Sheriffs ought to give Notice of all Exe. 
cCutions againſt any in their Cuſtody, to the new 
Notice of Sheriff, altho' the Executions are of Record; o 
Executi- otherwiſe the new Sheriff ſhall not be chargeable 
ons to the with them. But if the old Sheriff die, the neu 
new She- Sheriff at his Peril ſhall take Notice of all Exe 
=. cutions which are againſt any that he finds i 
Weſtbie's the Gaol; and this is of Neceſſity, for there 
C ſe. 59285 . 


non 


Chap 2. Delivery of Paiſoners. 

none to deliver over the Priſoners to him: And 
in ſuch Caſe the new Sheriff is to take Notice of 
all the Writs. Dal. 17, 517. 3 Rep. Weſt bie's Caſe. 
Moor 688. Pop. 85. meſme Caſe. 


The Delivery over of the Priſoners muſt be by Executi- 


* ons to be 
Indenture, and every ſeveral Execution muſt be RAS: 


mentioned that is againſt any one. And there. 


bie?s Caſe, The Sheriffs of London by Indenture de. 
liver over J. S. (who was in Execution at the 
Suit of A. and B. ſeverally) and only mentions 
the Execution of A. and F. S. eſcapes, B. 
brought Debt againſt the old Sheriffs, and ad- 
judged that the Action well lies; for he cannot 
be in Cuſtody of the new Sheriff for this Execu- 
tion, becauſe they were not charged with this 
Execution, and the Fault was in the old Sheriffs, 
in omitting it on their Indenture, and the Eſcape 
commenceth eo In/tanti, that the ancient Sheriffs 
deliver their Priſoner to the new, for then they 
ceaſe to have the Cuſtody of him; and tho? he re · 


mains in the Walls of the Gates, tis an Eſcape 
in Law. 


w. 3 Rep. Weſtbie's Caſe. Vide Cro. Elix. 265. 
Rolls 2 Part 457. Hob. 266. 1 Bul. 70. 2 Leon. 
+ nd until the Priſoners are delivered to the 
new Sheriff, they remain in the Cuſtody of the 
ancient Sheriff, notwithſtanding the new Patent, 
the Writ of Diſcharge, and the Writ of Deli- 

very . 


As to the Priſoners in Execution, in caſe of the Death of 
Death of the Sheriff, Vide infra Tit. Execution. the Sheriff. 


And ſee aſter Chap. 21. 


Eſcapes, 


Now by the Death of che King, the Sheriff's What is 


„to be done 


Office ceaſeth, and thereſore in the next King's 


the King and the new Patent, the Sheriff ſhall be 
a e G4 charged z 


5 | j 1 o in the In- 
fore in the great Caſe to this Purpoſe, viz. Weſt. denture. 


ö del ; in caſeof 
Time, a new Patent is immediatedly ſued out; the King's 


and if a Priſoner eſcape between the Death of Death. 


24 Che je Office am Dutyof Sheiſ, dec. 


charged; ſor he ought to have made bis Gaol 
ſafe. Vide ſupra, Weſt bie"s Caſe. 7 Co 30. yer 165. 
Br. Office 25. Dalt. 17. 
What In Smallman and Lane „ Caſe, it was the Opini- . 
| ſhall be on of all the Juſtices, That by the Law the old 
— Sheriff ought to deliver the Body of him who 
tows, -- is in his Cuſtody, by View to the new Sheriff, 
and how and ſuch Priſoners ought to be brought to him to 
tobe view; and from that Time the Law ſhall judge 
made. the Priſoners in the Poſſeſſion of the new Sheriff, 
| * not beſore. 2 Leon. 54. 
Of one D. Sheriff of Warwick had one in Execution, 
kept in a whom he kept in a private Priſon by himſelf, for 
Fallon. all his Executions in the Town of Warwick ; and 
Fron. when he was diſcharged of his Office, and a new 
The new Sheriff made, D. ſaid to the new Sheriff, That he 
Sheriff had fuch an one in Execution in his Cuſtody, 
not bound and offered to the ſaid Sheriff to put him in the 
Indenture amongſt his other Priſoners delivered 
from che to the new Sheriff; but the new Sheriff refuſed 
old She. to receive him, unlels D. would deliver him into 
riff, but the common Gaol of the County, which was in 
* the the Town of Warwick, and then the Priſoner 
xa to eſcaped. D. was charged with this Eſcape, for 
will... the new Sheriff is not compellable to take the 
ceivethem Priſoners of the Delivery of the old Sheriff, but 
out of the in the common Gaol of the County. And if the 
Pepe the Sheriff dies, the Party ſhall be rather at a Pre- 
| ; Ive judice, than the new Sheriff without Cauſe charg- 
' Dabridg- ed with tim: And in ſuch a Caſe, the Party who 
dart / Caſe ſued Execution, may help himſelf, (to wit) by 
 tmgelzci. a remanding of the Body by a Corpus cum cauſa, 
Wikies ,, whereby he may be brought to be duly in Exe. 
' cy cution, and this under a due Officer. 
Pop. 65, There was an Habeas Corpus ad necipiend', &c. 
How a for W.W. to H. Sheriff of Glouc', and he moved 


Priſoner AY 
all be turned over by B. an ancient Sheriff to Y. preſent Sheriff, 
who was not before turned ever by B. to C. nor by C. to H. 


the 


W r. > 


_ 


ww @ ks 7 


= ü 


RN 


the Court for their Advice, becauſe V. was in K. 
ecũtion when B. was Sheriff, and was left in the 
Gaol when C. was Sheriff; but he was not turned 


Kover by Indenture to C. nor to H. but was yet in 


the Gaol, and had been charged with a new 


Execution, which they were ready to return, 


but pray that he ſhall not be inforced to return 
the other Execution, becauſe he was not in Cu. 
ſtody to him for this. Per Cur', he ſhall not be 
compelled to make other Return, but that for 
the firſt Execution he ſhall yet remain in the 
Cuſtody of B. the ancient Sheriff, tho! his Body 
be in the Cuſtody ofthe new, becauſe he was not 
turned over by Indenture ; and the Difference be- 
tween this and Weſtbie's Caſe: is, That there the tt mult be 
Priſoner was turned over for one Debt, and not by B. to E. 
for the other; and therefore an Eſcape for that, and not 
And per Cur. B. the ancient Sheriff may turn him _ 0 
over by Indenture to H. the preſent Sheriff (for 
it ought not to be to C. for he never was in his 
Cuſtody ) and then he will make Return of all 
the Executions. Siderfin p. 335. Hanmer and Wi- 
ener. Vide'2 Reb. 24. T 
Note, It was ſaid by Hobart, Winch 51. in Empſom Fees to the 
and Bat bur ſt's Caſe, If the Sheriff make an Ex- new She.. 
tent, and before a Liberate a new Sheriff is cho- 11. 
ſen, in this Caſe the new Sheriff ſhall have 
the Fees appointed by the Statute. Dalt. 517. 


The Form of an Indenture for ſetting over Priſoners 
and Writs between the old and new Sheriff. 


Dis Indenture made, &c. Between 
A. B. Eſquire; late Sheriff of the County of 
arr? of the one Part, and C. D. Knight, now 
Sheriff of the ſaid County, of the other Part: ({lit- 
efſeth, That the ſaid A. B. by Vertue of bu Ma- 
% Writ of Diſcharge ( bis late Office ) to him 
. 9 directed, 


256 The Office and Duty of Sheriffs, &c. 
diretied, hath d.livered and ſet over unto the ſaid 
C. D. theſe Writs following, ( That us to ſay ) a 
Capias againſt W. H. Ret' Octab. Hill. ad ſect 
Johannis Smith, c. teget her with the Bodies J. N. 
in Execution at the Suit of G. H. for a Debt of 221, 
and J. H. at the Suit of C. D. in Execution for 10 |, 
and R. G. in Execution as well at the Suit of O. D. 


for a Debt of 100 l. as alſo at the Suit of N. W. for 
4 Debt of 401. im, &c. In witneſs, &c. 


All the Writs which are ſet over in the Inden- 
ture between the Sheriffs, if they have been exe. 
cuted by the old Sheriff, then they muſt be re. 
turned by him, or in his Name, and indorſed 
under by the new Sheriff, thus: 

3 Iſcad Breve prout indorſat mihi deliberat fuit per 

ons. A. B. Armig, Vie prox? pradeceſſor meum 

Ws. in exitu ab Officio ſuo. N . 

„ Per C. D. Mi, Vicecom. 

What Ad: may or muſt the old Sheriff do after he u 

diſcharged, and what Remedy againſt bim for 4 
Miſdemeanour in his Office, 


8 Proceß, in ſome Cales, may be to the old She. 
of malt riff, to bring in the Body of a Priſoner; and 
be to the that is, where before he hath made a Return ol 
old She- Cepi corpus 2 parat haben, and afterwards he i 
riff removed, and a new Sheriff made; on Non: ap. 

pearance of the Priſoner, Proceſs ſhall go to the 


old Sheriff as Diſtringas. 1 Bulſtr. 8 2. Egerton an- 


Morgan. | : 

The Difference is, if the Sheriff at the Day 
Upon return Cepi cortus, and have not the Body ready 
Cc f he ſhall be amerced, and a Diſtringas ſhall be 3 
warded to the Coroners, Bur if the old Sheriff 

at the Day return Cepi corpus, and before the Daj 

of the Return is removed, and a new ne 

made 


u 
e. 
d 
{. 
t 
t 
d 
1 
a 
t 
4 


2 Cro. 73. Ayer and Aden. Therefore, Moor 757. 


r before the Return of the Writ, the Party paid 


on an Exigent after that he was diſcharged ofreturned 


Chap. 2. The old Sheriff's Aﬀts, Se. 2 


made, the Diſ#ringas here ſhall be awarded to the Difringer 
new Sheriff, if it appear on the Record that he 
has taken the Body. Mee "OY 

A Sheriff on a Fieri fac ſeiſed Goods in his 
Hands to the Value of the Debt, and paid Part: 
of the Debt, and the Goods not being fold, nor 3 
the Writ returned, the Sheriff was diſcharged, cer pic. 
and afterwards fold the Reſidue of the Goods charge. 
without any Vendition? exponas, And per Cur' the Cro. Jac. 73. 
Sale is good; for the Writ of Fieri fac gave Au. Palt 516. 
thority to him to fell without any other Writ, 


the ſame Caſe is miſreported, which faith, If che 
Sheriff takes Goods by Fieri fac, and then is diſ- 
charged, he may not ſell them, but ought to de- 
liver them to the new Sheriff, and return quod non 
invenit emptores., And Nilverton in the ſame Caſe 
agreed with Crook on Fieri fac, ſed non inveni 


Th 


emptores, a Diſtringas to ſell ſhall go to the old PHring as. 

Sheriff, and not to deliver the Goods to the new 

one. Moor 75 J. Telv. 44. Cro. Fac. 73. Aden and 

Ayre. 2 Keb. 821. Mildmay and Smith. „„ 
The Sheriff fold Goods upon a Fieri fac, and New She- 

upon a Venditioni exyonas, he returned non invenit HA. ”— 

emptores, then his Office determined, and he ſtill fee, 


a | OED : by Iflues. 
| detained the Goods in his Hands, and it was 10 


laid, the Plaintiff had no other Remedy againſt 
the old Sheriff, but co have Iſſues returned upon 
him. Dixon's Caſe, Latch. 1 17. Dall, 516. 


If Money be paid to the old Sheriff, and he is Where 


Party ſhall not be compelled to pay it again the Mo- 
and the Plaintiff may have his Remedy again ney roche | 


lt 919 She. 
the ancient Sheriff, if he will. Cro. El. 209. Roobriff | y 


and Wilmott. 
The old Sheriff returned the Proclamation up- Proclam. 


his Office, and by the Judgment of the Court the by him. 
. | 1 Out- 


— 


28 The Office and Duty of Sheriffs, &c to « 
Outlawry was void, and the Party was diſcharged hal 
| Dyer 41. | | BS | 
Traverſe Note this for a Rule, That that which comes. 10 
of Nuper. after the Nuper is not traverſable, unleſs the Party Wai 
3 be charged by Reaſon of his Office; as if heWike 
be called in pleading Nuper Vicecomes, nuper E, 
, LT, 
Od She. If Attachment may be granted againſt f 
riff not to Sheriff for Contempt, after he is removed out offifcellc 
de fined his Office; the Juſtices ſaid, They could not doo re 
for afor- jt, for now he is no Officer, and cannot now be Dal 
mer Con- fined, and without Fine they do not uſe to im V 
£020.26 priſan. 2 Brownl. 144. 
ATip. , So Stiles: A Sheriff out of his Office cannot 
ſtaff to be be fined by the Court, but a Tipſtaff may be 
ſent. ſent for, to bring him in to anſwer the Miſde. 
$ meanour committed by him when he was in his 
Office, Pract. Reg. 587. Or a Diſtringas nuper 
5 may ile out againſt him. 2 Sand. 
OO The Form of Pleading, Removal of one 
2 Sheriff, and the Election of another. Vide 2 Sand 
Removal. JGG; wr rec on. 
The new High Sheriff at the firſt County: 
TG _ Court next after his Ele&ion, and the Diſcharge 
N oy” of the old Sheriff, mult read his Patent and Writ 
rents, Of Aſſiſtance, and nominate his Under Sheriff, 
when and and depute and proclaim four Deputies to make 
where to Replevins in the Sheriff's Name, who ought not 
be read. to dwell above Twelve Miles diſtant one from 
the other, in every Quarter of the County one, 
and to make Deliverance of Diſtreſſes when 
Need fhall require. Per Stat. 1 & 2 Ph. & Mar. 
c. 12. Dal, S. fo. 19, 456. e | 
The new Sheriff, before he ſhall return any 
Writs into the Cbancer), King's. Bench, Common 
Pleas or Excbequer, ought to make an Attorney ot 
Deputy on Record in every of theſe Courts, there 
JJC. 5 | | (0 


| His De- 
puties. 


to receive all manner of Writs and Warrants as 
ſhall be directed to the Sheriffs reſpectively, and 
his upon Pain of 40 l. and that per Stat. 23 H. 6. 
10. And ſuch Deputies are to be made by 
arrant of Attorney from the High. Sheriff. The 
ike Law is of Sheriffs of Wales, and Lancaſter 
and Chefter, and all Writs of Proclamation ſhall 
de delivered to every ſuch Deputy. The Biſhop 
pf Durham, and (during the Vacancy ) the Chan- 


Dalt. S. 20. 456. Sed vide ꝙ Co. 51. 
Vid. plus of Deputies infra. 


not ö 

be before the Tear be out. 

ſde. V | . 

his The King may determine his Office when he 

«per Ipleaſeth, tho he cannot ( during the Continu- 
of his Office) abridge his Power. 


lor of Durh im ſhall likewiſe have a Deputy 
o receive all Writs of Proclamation. 5 Ed. 6. 26. 


ow the Sheriffs Office may be determined, or not, 


5 


The Office of Sheriff determines by the Death! 


one the King. Vid. ſupra. Or 2 Sid. 49. 8 | 5 
and The Sheriff being made a Baron of Parlia- Lord Mer. 


nty · Not determine his Office. Cro. Elix. 12. 

arge By the Death or Reſignation of the King, the 
Writ Authority of the Sheriff, and all his Officers, doth 
2riff, determine; therefore it is uſed preſently, in the 


Dyer 165. Br. Office 25. 


ext King's Time, to ſue out new Patents of his 
Office, and of Aſſiſtance. Dalt, S. fo. 17. 7 Co. 30. 


ey ot CAA P. 


t, or becoming a Baron by Diſcent, this doth dan. Caſ. 


30 The Ollice and Duty of Sheriffs, & 
MOPAR CHAP. Ill = 


Of an Under-Sheriff, 8c. Hu Nature and Office, and N 
Oath. In what Caſes the High-Sheriff muſt execute 
the Office in Perſon : He cannot abridge the Under. * 
Sberiff”s Power, Of the Sheriffs Deputies in the fo. i 

County, and in the Courts above. Pleadings by the 
Deputies, and of Reſcues from him. What Bond: 
and Covenants between the Higb-Sheriff and Un. 
der. Sheriff are good or not, and the Pleadings to 
ſuch Bonds, What Acts or Defaults of the Under. 0 4 
Sheriff, Bailiffs, Gaolers, the . ſhallle I W. 

| anſwerable for, or not: And what Actions ſhall h 

3K be brought againſt the High-Sheriff, Under-Sberif. N n 

1 and Gaolers. Caſes and Reſolutions about the Rule , 

| EReſpondeat Superior. Where the Lords of a 

1 | | Franchiſe ſhall be anſwerable, Of Trial by the Sbe. 

WW riffs Certificate, or by the Record. 


TVE have ſeen before, how that an Earl had 
the Juriſdiction of the Counties, and their: F 
| Commiſſion ran thus; Commiſſimus vobis cuſtodiam 
Comitatas noſtri ad voluntatem, and the Sheriff Her 
comes in his Place: And all Sheriffs likewiſe have . f 
Deputy. their Commiſſions ad voluntatem noſtram; and tho 0 i 
3 Bulfir, there is no Mention in his Patent of any Deputy | i 
77, 78. to be made by him, yet he makes one. And as ai 
Phelps and in the firſt Government the Earl made his Deputy, (ie 
Winch. ſo the Sheriff made his Deputy, ( viz. ) the . 
comb, | : 8 | 8 ay re 
 Under-Sheriffs and Bailiffs Errants within the 
County, called the Serjeants of the County, and 
there is no Warrant for him ſo to do; but yet 
the fame hath been ſtill done. b 
Minige. A Miniſterial Officer, as the Sheriff is, may Il 
rial Off- make a Deputy; but a Judicial Officer cannot, 
cers may becauſe he is to do Juſtice. Sed diſtingendum ef 


make De- All Returns made by him, ought to be made in 
Putles. | 5 | = | the 


p: 3. Under-Sheriff, Deputy. ;r 
Name of the Principal Officer. For the High- 

eriff only is [worn as to the Execution of the 

fice of Sheriff, and he is to anſwer all. But 

ere the High Sheriff is made a Judge of the 

wy. Erſe, It's faid he cannot make a Deputy. Dalt. 

© 5 

in a ſaid, Swhvicecomes is a Perſon the Law Under. 
es notice of, and that an Under. Sheriff hath Sheriff his 
in Uſe before the Conqueſt ; but the Un- Antiqui- 


7 Sheriff hath not, nor ought to have any E.) : 
tr te or Intereſt in the Office it ſelf, neither may e muſt 


, þ do any Thing in his own Name, but only in a&inthe 
540 Name of the High- Sheriff, who is anſwerable High- 
ON | him. Vide Latch. 187. 9 Co. 49. Dalt. Sb. * 


In ancient Time this Office was called Seneſ- HisAppel- 

alas Vicecomiti, and in Stat. of Weſt. 2. ca. 39. ations in 
ade Anno 13 Ed. 1.) he is called Subvicecomes. 12 

Id in Star. 11 HI. J. cap. 15. be is called, Te 
ire Clerk. 9 Co, 49. or, The Clerk of the County. 

Wir 355. Vide 4 Co. Mition®s Caſe, And yet the 

Word Shire-Clerk is ſometimes taken to be the 

nder. Sheriff, and ſometimes it is uſed for a 

erk in the County. Court, Deputy tothe Under- 

R Es 5 

Now an Under- Sheriff being in effect but the The Na- 

eriff*s Deputy, according to the Nature of a ture of an 

eputation, he is removeable as an Attorney is; Under- 

d1t the Sheriff make him irrevocable, yet he i 

y revoke him. He is but in the Nature of a 

neral Bailiff Errant to the Sheriff, and the 

hole Shire, as others are over the Hundred. 

that the High. Sheriff may grant this Office at xx. is not 

ll, or he need not make an Under-Sheriff at of Neceſſi- 

, but may exerciſe it himſelf. Vide 20 H. 7.ty. 

2. . Dalt. Sh, fo. 456, 515. inter Norton and 


Ms, 


The: 


9 


31 


$'at, - > 
El. c. 12. 


The Office and Duty of Sheriffs, 8c! 


C 

The Under-Sheriff's Oath. tl 

Every Under. Sheriff, before he meddles wi . 

his Office, ſhall before one of the Juſfices of ff þ 

ſize, or the Cuſtos Retulorum of the County, i p 
Two FJuſtices of the Peace there, one whereof to 

of the Quorum, take the Oath of Supremacy, ai p 

alſo the Oath hereafter written, on Pain to fff c 

ſeit treble Dammages to the Party grieved, if | o 

commit any Act contrary to the ſaid Oaths, i 1 

either of them. The Form of the Oath is 1 4 

follows: „ bs F. 

A 


conſent to the taking of any manner of Fee or Reus 
of any Perſon or Perſons for the Impannelling or N 


of Record for the King, or betwixt Party and Pam 
above Two Shillings, or the Value thereof, or ſu 


ſuch Writ or Writs touching the ſame, as ſhall app 


Bailiff; of 


Franchi. 
ſes and 


Sheriffs 


Deputies 
to rake 
the ſame 


- Qath.:- 


Laws and Statutes of this Realm: But will, accorl 


TA. B. ſhall. not uſe, nor exerciſe the Office of U 
der-Sheriff corruptly, during the Time that I ſk 
remain therein ; neither ſhall or will accept, receive 
tale by any Colour, Means or Device whatſoever, 


turning of any Inqueſt, Fury or Tales, in any Co 


Tees as are allowed and appointed for the ſame by f 


ing to my Power, truly. and indifferently, with c x. 
venient Speed, Impannel all Furors, and Return 


tain to be done by my Duty or Office, during the Ti 


that. I ſhall remain in the ſame Office. _. | 
So help me God. e. 


No Bailiff of Franchiſe, Deputy, or Clerk 
a Sheriff or Under. Sheriff, ſhall intermeddle wi 
their ſeveral Offices before they have taken t 
{aid Oaths, as aforeſaid, (before the Perſons 2 
pointed by this Act to adminiſter the ſame ) « 
before the Head-Officer of the Place, if it! 
a Town-Corporate, altering only the Terms“ 


Chap. 3. High- Sheriff executing the Office. 33 
the Office, and the Office of Under- Sheriff, to 

ſuch Words as are convenient for the Deputa- 

tion, Office, or Place reſpectively: And this on 
Pain to forfeit 40 J. between the Queen and the 
Proſecutor. 5 

The Forſeitures may be ſued by Debt, Bill, Forfei- 
Plaint or Information, in any the Queen's bebe 
Courts of Record: And Juſtices of Aſſize, and rd 
of the Peace, in their open Seſſions ſhall hear 
and determine the Defaule done contrary to this 
Act, and on Conviction to award Execution by 
Fieri fac, Attachm', Capias, or Exigent'. This 
Act not to extend to Fees of Executions within 
Cities or Corporations. 

The Sheriff, in making an Under- Sheriff, doth 
implicitly give him Power to execute all the or- 
dinary Offices of the Sheriff himſelf that be 
transferred by Law ; as ſerving Proceſs, Execu- 
. — ͤ Ä? 

But in ſome Caſes the High. Sheriff muſt exer- In what 
ciſe the Office himſelf in Perſon, and the Under. Cafes the 
Sheriff may not do it. As, Higb- She. 

On a Writ of Partition. he "y N 
. ha 4 Writ of Rediſſeiſin; for in that the Sheriff he Oo. 

In - Writ of Waſte ; for there the Sheriff is 
commanded to go to the Place waſted. Vide 
_-. a 3 
In Fufticies, the Sheriff himſelf is Judge, or 
elſe all is coram non Fudice, and the Under · Sheriff 
cannot hold Plea in it. „ 5 

In all Caſes where the Words of the Writ are, 
That the Sheriff ſhall go in his own Perſon; as 
in an Accedias ad Curiam, Waſte, Rediſſeiſin; there One Per. 
the Under-Sheriff cannot do it. And one may be ſon may 
Judge and Officer in diverſis reſpettibus. As the be Judge 
Sheriffs in Redliſſeſin, Waſte, &c. fo Bailiff in f ON 
many ancient Corporations are Judges and Offi e e 

„ D cefs ſpettibus. 


in Perſon. 


34 TheOffice and Outy of Sheriffs, & c. 
| cers too, and the Cuſtom is good, Cro. Car, 138. 
Cranes Caſe. 3 
Note, That if a Sheriff hath a Court by Pre- 
ſcription, and hath uſed to execute Proceſs himſelf, 
no Action lies againſt him, becaufe he does it as 
Judge. Mich. 8 Fac, B. per Cur. 
But if an Eſcheator returns a falſe Office, con- 
trary to What was found by the Jury in Prejudice 
of the Party, an Action lies ; for he is not 5 
but an Officer in this. Fitz. Act. ſur le. Caſe. 6. 
2 Ven. 26. Palm. 143. „„ 
A Writ of Partition was awarded, and upon 
e Examination of the Under-Sheriff, he con- 
feſſed the High Sheriff was not there, as he ought 
to have been, and a new Writ was awarded. 
Exception Now in the Writs aforeſaid, where the Sheriff 
that the muſt do Execution in his own Perſon, if he be 
Sheriff not there in Perſon ; if Exception be taken at 
Jy not the Bar before the Return of them be received, 
bern the Writ ſhall not be received: But if the Sheriff 


„ | 
| DA in ſuch Writs returneth, That be Was there in proper 


Partition. th 


filed, then the Court cannot examine it; for the 

Return is good, and the Party can have no Aver- 

ment againſt the Return, nor can have any Er- 

ror. Cro. El. Clay's Caſe. Hob. p. 1 7 3535 

Hich- But all the ordinary Offices of the Sheriff, are 
Sheriff transferred to the Under. Sheriff; and therefore 
may not if a Sheriff will make an Under- Sheriff, provided 
_ abridge that he ſhall not ſerve Executions above 20 J. 
(her: without his ſpecial Warrant, this Proviſo is void, 

- Power, For tho the High-Sheriff may chuſe not to make 
an Under-Sheriff at all, or may make him at 
Will, and ſo remove him wholly, yet he cannot 

leave him an Under. Sheriff, and yet abridge his 

Power, no more than the King can in the Caſe 

of the Sheriff himſelf. Nor can the Under. She- 

riff reſtrain himſelf by Covenant; as * 

85 nder- 


be taken. Perſon, and this Return be received, and the Writ ¶ hi 


inſter Hall, to receive and execute their Com- Cate to 


Chap. 3. Ok the Sheriff's Depury, 3g 
Under · Sheriff, is liable to execute all Proceſs; 4 
and he hath Power to do all that the Sheriff can Norten and * 
transfer. Hob. p. 13. And fo was the Caſe of “. 
Boucher and Wiſeman. Cro. Elis. 440. In the In. 

denture between the High Sheriff and Un- 

der-Sheriff was an Exception, That the Under. 

Sheriff ſhall not intermeddle with the Execution of 

any Writ above the Sum of 401. And per Car; this 

Exception was repugnant and void. ” 


Sheriffs Deputies. 


The Under-Sheriff ought always to have a Under: 
Deputy attendant in every of the Courts of Weſt. Sheriffs 


mands, and to give Account of Buſineſſes which have Des 
may fall out about the Sheriff and his Office, and 3 
ought to file a Warrant of Attorney for his and to file 
High-Sheriff in every one of the Courts of V,. Warrants 
minſfter. Hall, by an Attorney of each Court, o- 3 fot 
therwiſe an Action upon the Statute lies againſt 1 


his High-Sheriff for ſuch Neglect. Prat. Regiſter 


587, 588. 3 . 3 
In caſe the Plaintiff declares, he ſued J. S. on Pleading 

a Latitat directed to the Sheriff of D. and F. S. by Depu- 

was arreſted; and the Defendant pretending to 2 r ons 

be Deputy to the Sheriff, took Bond of him, and ichout 

let him at large. The Defendant pleads, the She- Deed. = 

riff made him his Deputy to bail all Prifoners 

bailable in the County, and thereupon he took 

Bond of F. 8. and delivered it to the Sheriff, cc. 

The Plaintiff demurs, becauſe he pleads his De- 

putation without Deed ; per Gaway it is good 

without Deed; for a Deputy doth Things ny 

as a Servant, and in Right of his Maſter, and ſo = 

may be without Deed. Cro. El. Clecock and Denne. "1 

21 H, 7. fo. 37. 4. | | | 


Dz-- In 


— = = 
* he —— — 
1 —— — on — = 


Bond for A Bond made by the Under. Sheriff to the She. 5 


1 
1 


36 The Office and Duty of Sheriffs; Se. 


Reſcue In Reſcue, the Bailiff of a Liberty arreſted the 
from the Party, and delivered him to the Sheriff's Deputy, 
you *. and ſaith, not from the Sheriff; yet it is good: 
epüt) For in an Adiion on the Caſe he ſhall ſhew the 
ruth, as it is in rei veritate. Cro, Fac. 242, Kent 

and Ellicot. OT BEE: 
The Deputy ſhall plead the General Iſſue, as 
the Officer himſelf, by the Stat. 7 Fac. Moor p. 894. 7 
Deputies . 1141. Vide Praci Regiſt, 230. how the Law @ 1 
Deputies. takes notice of the Sheriff's Deputies, but not of d 
Deputies Deputies. And by 1 Keb. 357. pl.48. &c. n 
Any Clerk of the Sheriffs Appointment is ſo to h 

return Tales. En 


What Bonds and Covenants between the High- Sheriff 4 
and Under.Sheriff are good, = ta 


Hob. . 13. Covenant by the Under. Sheriff, That he will N tt 
ee execute any Extent, Liberate, Elegit, or other Exe- MW x 

cution not above the Sum of 494. is void. Vide I f 
> _ ſupra, 1 = 
Where Covenants between the High. Sheriff, ſome are 2 


| ſome Co- good and ſome are void; for thoſe that are good, 


venants the Bond for Performance of Covenants ſhall MW gh 
ure good, ſtand good. Aliter upon a Statute, as 23 H. 6.1 N 
= ers . 10. If the Sheriff will take a Bond for a Point I ch 
againſt that Law, and alſo for a due Debt, the let 

whole Bond is void. Hob. p. 13. Norton and Sims, ¶ be 

„ 14H 8,c. f. Daß. $14. 


3 riff, for Diſcharge of all Eſcapes, is good: For 

nn ſince he transfers his Authority to him, it's rea. U 
A ſonable he ſhould take Security of him to perform. fo 
| x Brownl. 83. Dalt. 515. ot 


e Under. Sheriff brought Debt againſt one of his 50 


by Under- Bailiffs on Bond to fave harmleſs in executing 
Sheriff's Proceſs, Cc. and aſſigns the Breach, That the n 
Bailiff. Bailiff had not executed ſuch his Warrant ſent 

| to 


Chap. 3. Bonds between High- Sheriff, &. 37 
to him upon a Proceſs direted to him out of | 
the Exchequer, to levy Iſſues upon certain Lands. 
Defendant Demurs, (1.) Becauſe the Warrant 
directed to him, was made out of the County: 

(2) It is not alledged, That the Manor of A. 

where he was by the Warrant to levy the Iſſues, 

is within the Hundred where the Bailiff had Ju- 
riſdiction; per Cur”, it is a good Exception, and 

the Breach is not ſhewed to be within the Con- 
dition of the Obligation; becauſe a Bailiff can. 
not execute a Precept out of the Hundred where 
he is Bailiff. Stiles p. 18. Slaughter and Dar. 

High-Sheriff brought Action of Covenant a- Eſcape, 

gainſt the Under-Sheriff, and alledg®h, he was tho' after 
a Sheriff Anno 1658. and that one V. was then the Near, a. 
taken, and ſuffered to eſcape out of his Cuſtody; ous . 
whereupon F. S. recovered againſt him, ang 
therein it was alledged, That the Plaintiff, 

12 Car. 2. ſuffered him to eſcape out of his Cu- 
ſtody; it is well enough : And any Eſcape, tho 
after the Year, would be a Breach of Covenant, 
2 Keb 35 2. Cremer and Humberſton, 

The High-Sheriff brought an Action againſt 
the Under. Sheriff, who pleaded, he ſaved the 
High-Sheriff harmleſs. Plaintiff demurred, and 
the Plea adjudged ill; for he may fave him harm 
leſs in many Things, and yet the Plaintiff may 
be damnified in ſome other ;. he ought to have 

leaded non dampnificatus, Stiles P. 23 Car. 1. 
. Pong 3%%%ͤ«ͤ[%ü m 

If any Sheriff take Hire, Gift or Bribe of any Sheriff 
Under-Sheriff, Bailiff, Keeper of the Gaol, Cc. faking 
for his Place or Office, he may be indicted, fined har * 
or impriſoned. Art. ſuper Chart, c. 13. 2 Inſt. 0 Piece 
—_ 4 e of Under - 


ln Debt on an Obligation to perſorm Cove. Serif, 
nants, on Oyer it appeared that the Plaintiff was . 
Under. 


D 3 


3 The Office and Duty of Sheriffs, 8c, 


Under-Sheriff by Purchaſe, and ſo void. Per 
5 Ed. 6. Co | | 
Vide plus infra ſub hoc Titulo, 


What Acts of the Under. Sheriff, Bailiffs, Gaoler, &&c, 

the Hig h- Sheriff ſhall be anſwerable for, or not; of 

bat Aftion ſhall be brought againſt the Under- 
| Sheriff or High- Sheriff. | 


Neglet Upon every Default in the Execution of hit 
or Fraud. Office, be it by Neglect or Fraud of the Under: 
Sheriff,, he ſhall anſwer and be amerced in the 
Exchequer ;, but the Sheriff ſhall not be impriſoned 
| | for the Ack of the Under Sheriff, nor be indicted. 
| Latch. 18 1. Laycock's Caſe, T 
4 Rip. 34. Per Stat. 14 Ed. 3.c. 10. the Sheriffs ſhall have 
'8 | Mitten's the Cuſtody of the Gaols of the Counties, and 
Caſe. {ſhall put in ſuch Gaolers as they will anſwer for. 
| 72 85 The Sheriff is an immediate Officer to the Courts 
_ of the King, and ſhall anſwer for Eſcapes; and 
ſhall be ſubject to Amerciaments, if he has not 
the Body ready in Court. ol 

Eſcape Sir Richard Dyer's Caſe, Sheriff of Huntingdon, 
brought and his Under. Sheriff, in Marſh and Aſtreys Caſe, 
againſt The Under-Sherift ſuffered one to eſcape, and 
the Un- the Action was brought againſt the Under- 
3 Sheriff: As if the Clerk in an Office miſenter 
oe anv Thing, he himſelf ſhall be puniſhed for it, 
Sberitr to aud not the Maſter of the Office; becauſe he 
anſzer takes a Fee for it. But if a Return made by 
for inſuf. the Bailiff be inſufficient, then the Sheriff him. 
ficient ſelf ſhall be ameiced. 1 Leon. p. 146. Marſh and 

Keturns. Aſtry. | VV N 
Adtions An Action of Faxx Impriſonment, or other 
#gainſt Action, may be brought againſt the Under. Sheriff 
the Ua- in the Exchequer, altho' the High. Sheriff be Of. 
der- Se- ficer of the Court; for the Court takes notice of 
11 the Under. Sheriff allo. Faus 


5 3%ͤĩ ‚Xͤ ẽͥ·Lᷣ ons * I» © 


Chap. 3. That Ads anfwverable fo 39 

Faux Imprijonment againſt the Under-Sheriff, Faux Im. 
for detaining a Priſoner after a Releaſe made, Im. 
1 Roll. Abr. 539. Doyly and Folliff. 3 Bulſtr. 96, 

97. Withers and Henly. 

If the Demandant, in a Writ of Error or Djſ. Not re- 
ſeiſin, deliver a Writ of Summons to the Under. turning « 
Sheriff of the County, and after he ſummons a — ot. 
Tenant upon the Land accordingly, and not: 
withſtanding doth not return the Writ, Action 
on the Caſe may be brought againſt the Under- 

Sheriff, if the Plaintiff will: For peradventure 

the Sheriff had not Notice of it, and the Under. 

Sheriff took Fees to execute the Writz and it's 

ſaid fal:d & malicioce for Delay of the Plaintiff, 

which is imbezelling it. EZ. 32 El. B. R Marſh 

and Aſtry. Vide 1 lem, 146. Cro, Eliz. 175, and 

2 Inſt. 452. And Quere if an Action lies, unleſs 

the Writ be delivered in pleno Com. & c. according 

to the Act. Vide Cro. Elix. 873. for not returning 

r . "RENT 
Servant of the Bailiff of a Franchiſe, ſworn Wherethe | 

on Deputation to ſerve Proceſs but of ſuch a Sum, Bailiff of 

and he ſerves Proceſs of a greater Sum ſans Fran. 


Warrant, and after levied the Money, and parts 3 . 


with it; che Bailiff ſhall be chargeable. Herſey able. 


12. Gy nt 8 

e Latitat iſſues to the Sheriff of N. who makes One ar. 
his Warrant to the Bailiff of a Liberty to arreſt reſted out 
J. S. the Bailiff makes his Warrant to his De- of the Li- 

puties: The Deputies arreſt him at /. out of betty, and 

the Liberty, and after bring him into the Li. N de 
berty, and delivered by them to the Gaoler of the jivered to 
Liberty. Per Cur, the Action of Faux Impriſonment the Gao- 


lies not againſt the Gaoler, ſor he had done but ler of the 


what belonged to his Office, and is not bound Liberty. 

to enquire whether the firſt Arreſt be tortious, 

or not; and if he had been informed of it, yet 

if he had not been privy to the Practice, he 
„„ ought 


40 


Return 
amercia- : e | 
for the Return is madeexpieſly in his Name: But 
Falſe Re- 
turn. 


ble. 


Conceal- 
ment of a 


Wiit. 


N 


The Office and Duty of Sheriffs, &c. 
ought to detain the Priſoner, being delivered to 
him by a good Warrant: For if ſuch Information 


had been falſe, the Gaoler had been liable to an 
| Eſcape, and the Prifoner is not without his Re- 


medy, for he had a good Action againſt the 


Tortſeſors; and it ſeemed to Maynard, the Action 


lies againſt the Gaoler, becauſe he is a Servant 
to the Bai iff of the Liberty. But no ſuch Thing 
appeared in the Record; and in truth he was a 


Patent. Officer by Grant of the Lord of the Li- 


berty. But per Cur, if it had been fo, this alters 
not the Cale; for the Bailiff had made his War- 
rant lawful, and the ſole Offence was in the 
Bailiffs , who executed the ſaid lawful War. 
27 illegally. Vide Fones Rep. 215. Olliet and 
nr : 
If the Under-Sheriff make a Return amer. 
ciable, there the High. Sheriff ſhall be amerced ; 


if it be a falſe Return whereupon an Action of 


Diſceit lies, in that Caſe it may be brought againſt 


the Under: Sheriff. Dr, & Stud. 134. c. 42. Dal. 
The Sheriff ſhall anſwer for the Miſdemeanors 


of his Bailiff. Dr. & Stud. 135. Dalt. 457. 


If a Warrant on a Hieri fac be directed to an 
Under. Bailiff of a Liberty, and he levies the 
ebt, but conceals the Writ, nor makes any Cer- 
tificate of it, Action on the Caſe lies againſt him; 
for it is a Per/cnal Wrong, Mich. 12. Fac. B. R. Bell 
and Catesby. 5 „% 
I a Fieri facias de bonis Eccleſiaſtics of J. S. be 
directed to the Biſhop of E. and he returns quod 


nulla halet Bona Eccleſtaſtica, which is falſe, an 


Action upon the Caſe lies againſt the Biſhop for 
this falſe Return. Hill. 17 & 18 Car, 2. int. Pit- 
chard and Payton. Vide 1 Sid, 276. © 1 Keb. 947. 
2 Keb. 83. 

Hiri 


hap. 3. That Ads anſwerable fow * 41 
Fieri fac is to levy the Goods of Dawſon, and The Dif- 

he Bailiff by Vertue thereof took the Gocds ference 

ff Lutterel , as the Goods of Dawſon, Treſpaſs 3 
ell lies againſt the High. Sheriff. For albeit 9.1. or 

had the Under-Sheriff taken another Perſon, he one Per- 

had done wrong, and without Warrant, and the ſon's 
Action well lies againſt him; yet as to Goods, Cocds for | 
his may be done by Colour of the Warrant, _—_— 

and the High-Sherift is chargeable in Treſpaſs; _ 

- Band the Return of Nulia Bona will not alter the 

s NCaſe, having no Influence on LurrerePs Goods. 

r- By Yindhbam. the High Sheriff and Under. Sheriff 

e ate one Officer: And if an Under. Sheriff deli- yat fac 

r- rer Mbite-acre on Hab' fac poſſeſſion? ot Plac h. acre, pf, of 

d che High- Sheriff is chargeable; aliter of a com- MH bite acre 

mon Servant, who is a Treſpaſſer, if he takes ſor 59%» _ 

dne Man's Goods as anothers, for which I ſent. 


Alſo here is no ſpecial Warrant ſet forth, there- 


hd. CD -V - 8 ee. Io 


© UQ re 


ur ore all is the Act of the Sheriff; and the High- 
of Mheriff may well bring his Action of Covenant a- 
ſt Pe inſt the Under-Sheriff. Paſch. 20 Car. 2. B. R. 
Ii. remer and Humberſton. © e 


If a Bailiff. Errant, or Special Bailiff, arreſt a Adion is 
an upon a Capias ad ſatisfaciendum, and after for A N 
12 Priſoner reſcues himſelf, he at whoſe Suit he n 
was arreſted may not have an Action on the Caſe not a- 


pon the Eſcape againſt the Bailiff, but he geinſt the 


er- Fought to have it againſt the Sheriff ; for the Baff. 
n; ailiff is but a Servant to the Sheriff. Mich. 32 EL, 
3b B. R. Atterton and Harwood. 


The Gaoler ſhall anſwer for his Servant, who Gaoler to 
permits Eſcapes. = I 2 anſw-r for 
The falſe Return of the Sheriff ſhall not make bis 12 
the Bailiff puniſhable in an Action; for he is 3 


for NPailiff Errant, and a meer Servant. Dr. & Stud. 8 . 
-. 2. 127. As the Bailiff juſtifics per Sheriff's Sheriff no 5 
47. Warrant, Plaintiff replies, The Sheriff returned preiudice 

bpon the Writ, Tarde, Cro, El. 181, Parks and to Bailiff- 
ri Moſs, va 


Reſpon. Errant. 


85 ment. 


Gaoler 
ſuffers 
Eſcapes. 


that committed the Cuſtody of the Gaol to him, 


Actions of Eſcape lie againſt Gaolers, ſuch ab; 


Vide; 


Hm the Superior, ad in | whe Caſe, ſhall anſwn 


Upon a 
Mavor's 


Commit. 


the actual Poſſeſſion of * Gaol ſhall anſwer for 


Herareſs p. 29. Wainri bt and e a Caſe ar. 


receive him, he hall anſwer for the Debt, if he 
have wherewith : ; if he have not, then he ſhall 
anſwer that committed him to the Gaal, as ap- 


'TheOfficeandOuty of Sheriffs, Kc. 
| Reſpondeat Superiar, 


In all Caſes of Eſcape, the Gaoler who ha | 


all Eſcapes z but if he have not ſufficient where- 
withal co anſwer Reſpondeat Superior, 3. e. He 


9 Rep. g8. 
Vet quere de boc. There is no Proceſs directed 
to a Gaoler but an Habeas Corpus, and the Pri 
ſoners are in the Eye of the Law in the Cuſtody 
of the Sheriff only; and when our Books ſay, 


ſolute Gaolers are intended, as Writs are directed 
to: Tho” I conceive an Action lies againſt the 
Sheriff or Gaoler at Election; and if the Gaoler 
is not ſufficient, then againſt the Sheriff, Vid 


gued, but not reſolvec 


for the Neri, or not. 


If: a Man be ſent to Priſon « on a | Statute Mer. 
chant by the Mayor, before whom the Recoy. 
nizance was taken; and if the Gaoler will not 


pears by the Statute called Srarute Merchant Dr. O 


Stud. Lib. 2. p. 136. 


Common- 
* ok 


23 H. b. c. 10. The Superior ſhall put in ſuck 
for whom they will anſwer. 

The Commonaliy of London that have the bh 
ſhall anſner tor the She W. 


But 


* 


| 
Chap. 3. Reſpondeat Superio?, &c. 33 
But in ſuch Action againſt the Superior it muſt Aver. 
be averred, that the Inferior was Inſufficient: As or» 
in Debt againſt the Dean and Chapter of St. Paul's, —_ 5 
for the Eſcape of the Bailiff of a Liberty lies got 7 
becauſe it is not averred that the Bailiff was In- 
ſufficient, 2 Roll. 1 55. Dyer 278. 
ll Debt was brought on Eſcape of Holt, com- How te 
mitted to the Fleet on judgment. Declaration declare. 
is, That the Deſendant Sir Jeremy Whitchcort 
was ſeiſed and granted the Office of Warden of 
Iche Fleet for Three Lives to Duckenfield, who 
was ſeized, and by Habeas Corpus Holt was re- 
moved, and by Chancery committed to the Fleet 
in Execution; and Duckerfield ſuffered the 
Rel Eſcape, the Defendant being Superior, and 
helm Duckenficld inſufficient, The Court inclined, 
ole That the Superior in this Caſe was chargeable : 
Vidiſ But the Declaration being, That at the Time of 
6 ar · I the Leaſe and Commitment of the Priſoner, and 
at the Time of the Action, the Leſſee Ducken- 
feld was inſufficient ; and the Verdict is only, 
{wer That he was only at the Time of the Leaſe, and of 
the Eſcape and Commitment; but not that he verdi 
was Inſufficient at the Time of the Action, which not pure 
is the Giſt of the Action; and if he was Suffi- ſuant. 
og. ¶ cient at the Time of the Action, no Action lieth. 
And this is neceſſary 1 A on Wiſtm. 2. c. 11. 25 car. 2. 
and this being not found, nor nec unquam poſtea Plummer 
ſhallſ the Eſcape, Ba Concluſion being Þ fore lan & Winks 
materiam, and the tota materia is not found, &c. iv 
a Venire fac de novo was awarded, ET 
The Duke of Norfolk was adjudged to anſwer 
1 uct for his J. 6 
The Duke of No!folk's Cafe was this: He being 
Fee. Marſhal of England, and having Authority to PR 
make a Deputy, made Gawdy his Deputy, who Marſhal | 
| was ſworn, in open Court; afterwards Gawd) li- of Eu. 
Bu cenſed a Prijoner, who was in Execution, to go — __ 
into 


» 


44 The Office and Duty of Sheriffs, &. Nh: 
into Norfolk with a Keeper, and Debt wal: 
brought againſt Gawdy for the Eſcape. It wa 
adjudged, tho? he was but Under-Marſhal, and 

— brought in Middleſex, ſuppoſing the 

ape in Shoreditch, and not in the County off 8 

Surrey where the Marſh:lſea is, that the Action Thi 

Noy 67. Debt was brought againſt the Dean and Chap. 8 

ee. and ter of St. Pauls, for an Eſcape ſuffered by their Ba- Nis 

3 liff of a Franchiſe, where they had a Retorn of alſo 

Caſe, Writs, Per Cur. it lies not againſt them, but a 

gainſt the Bailiff, tor the Writ is directed to him, 

ſcilicet, Ballivo Libertatis, and for an ill Retorn 
the Bailiff always is fined. 

Coronetrs. The County anſwers for the Coroners. 

. Eſcape by The Gaoler of the County ſhall not anſwer 

Gaoler. Eſcape on Execution, but the Sheriff; and ſome ort 

Reſpend Hold, that Reſpondeat Superior is only where the 

Superiour. inferior Officer is removeable, as Gaoler to the. 

3 15 „ 

By 7/414 and others, on V. 2. Chap. 17. it we 


In Ac. 


count. never intended, that Superior ſhould anſwer in 
alan other Caſe than Account. „„ nA 
Upon This, as ſome ſay, is grounded on 13 E4.1. c.1 5, 


_ Statutes on 1 R.2,c 12. and Reſpondeat Superior was only Pla 
-. grounded. in the King's Caſe at Common Law. Marſhal De 
ol of the B. R. is but a Branch of the Earl-Marſhal. IN Ba 
Where Hf Execution be directed to a Sheriff to make is i 


3 Execution within a City, and the Sheriff directs NL 


chiſe is to his Warrant to the Bailiff who does it, and after} Ju 

anſwer. is a Fugitive and not able to anſwer for it; the 

Lord of the Franchiſe ſhall anſwer for it, and ſhall 4: 
be liable to anſwer for his Bailiff, 2 Brownl. Rep. 50. 


| Sun of He which has the keeping of the Gaol by 


ſufficient. 


Right or Wrong, ſhall be charged for the Eſcape 

of Priſoners. And if he which has the Cuſtody for 

of the Gaol in Fee, ſubſtitutes another under] th 

him at Will, or tor Lite, he which 3 lif 
actua 
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f Sheriffs (ſet forth in Dalt. of Sb. cap. 121.) for 
Things done, not done, or mif-done by 
y their Officers. | 
See alſo there, cap. 122. Where the Sheriff for Where li- 
is Default ſhall be amerced to the King, and able to 
alſo ſubject to the Action of the Party, and fo 
wice puniſhed for One Default. 


hap. 3. Reſpondeat Superioz, 


aual Poſſeſſion of the Office ſhall be charged 
y Action) for the Eſcape. But if they be not 4" re- 
ficient, Reſpondeat Superior. 9 Rep. 98. 


See the Dangers, Forfeitures and Puniſhment ©.” 


o 


Id. cap. 123. Where the Sheriff for his Default 
iff and Defendant. 


| Ons. 
Id. cap. 124. Where the new Sheriff ſhall have 


an Action againſt his Predeceſſor, for his falſe Re. BY hic 


orn upon a Venire fac. Furat. &c. 19 H. 6. 38. your. 
Bro. Af. ſur le Caſe, 5 3. ENT 


Note, That where the Gaoler was Mayor and 


Town-Clerk, and C. the Plaintiff declared that 
he affirm'd a Plaint of Debt in the Court of B. 


againſt C. and thereupon cauſed C. to be arreſted, 
and that the Defendant (being the Mayor, Town- 
Clerk and Jaylor of B.) did conſpire to delay the 
Plaint in the ſaid Suit, and in Peril of his ſaid 
Deht, had let C. go at large without taking any 
Bail, yet an Action lies, for the not taking of Bail 
is not the Cauſe of the Action, but the Conſpi- 
racy. Mich. 31 & 32 Elix & 1 Leon, 189. ad- 
judged. 5 


Againſt the Bailiffs of B. for not having the Body at 
the Day. 


If upon a Plaint levied in the Court of B. be- 
fore the Bailiffs of B. according to the Cuſtom 
there, a Warrant is directed to the Under-Bai- 
liffs to take J. S. ita quod habeant Corpus ejus coram 

Ballivis 


ſpond Supe- 


For feĩ- 
ture, & c. 
them Or of Sheriffs. 


double 
Puniſh- 
ment. 


all be ſubject to the Action, Scil of the Plain. Tic gl 


45 The Ollie and Duty of Sheriffs, &c. ap 
Ballivis ad Prox. Cur, and the Under Bailiffs talSeriff- 
him and commit him to che Priſon, ſub Cuſtodih She 
of the Jaylor of the Priſon of B. if they have hinfflats o 
not at the Day, an Action lies againſt them an was 
not againſt the Jaylor, for there was no Commirſwre | 
ment to him by any lawful Authority, and chaiſe, 
Cuſtody the Jaylor had, was only as a Servant ¶ E ſai 
the Under-Bailiffs. Adjudged. Int. Baldry & Folniſfefen 
fon, Trin. 41. Eliz. Vide Cro. Eliz, 743. . 

1 


Againſt the Bailiffs of a Town (being Faylors) fil, 
| a E cape. | * 
If a Man hrings an Action againſt J. S. beforgs E 

the Mayor, Bailiffs and Stewards of a Town 

Where the Bailiffs are the Jaylors of the Priſon 

the Town, and F. S. for want of Bail is com den 
mitted to the Bailiffs upon mean Proceſs, and 
they ſuffer him to go at large before Judgment. 
and Execution; and after the Plaintiff recovery pl 
againſt him, the Plaintiff may have a ſpeciiſſe 
Action upon the Caſe againſt the Bailiffs for this 
Eſcape; for by this he is deprived of the ſpeedy 
| Means to have him in Execution after Judgment, 
the which he might have had, if he had not been 
fuffeced to go at large. Hill. 4 Fac. B. R. the Bai 
lifts of Newcaſtle's Caſe, 
Of Trials by the Sheriff, or by Record, 

By She- Trial may be by the Certificate of the Sheriff, 
riff's Cer- upon a Writ directed to him in the Cafe of Pri 

tifcate. viledge, whether one be a Citizen or Foreigner. 

Tryals per Pai: 9. „ „ | 

Per Pais, Whether one was Sheriff ſuch a Day or not, Nr 
mall be tryed per Pais. © „ 

By the If it be a Queſtion, Whether the Sheriff made 
Sheriff. ſuch a Retorn or not, it ſhall be tried by the 
By Under. Sheriff: H whether the Under-Sberiff made ſuch 

' Sheri a Retarn or not, it ſhall be tried by 2 | 
at 


up 3. Under-Sheriff's Deputy. 
tak eriff. If the Queſtion be, Whether ſuch an one 
e Sheriff or not, he being made by Letters Pa- 


ant 
mi 

k 
It te 


)t 


ure fac was retorned by Sir R. S. Sheriff of 


e faid Sir R. S. was not Sheriff, but H. S. the 
ſendant in the Writ of Error faith, that Sir 
S. was Sheriff of Eſſex before the Retorn of 


nent, prout patet de Recor do. Upon Nul tiel 
{| pleaded, at the Day he produced the Let. 


erifl. It was moved, that it ought to be tried 
Pais, whether he was Sheriff ſuch a Day, 
om d not by the Record of the Patent, for he 
inWight be diſcharged before the Day. But per 
nen l. that ſhall not be intended, unleſs it were 


ident was affirmed, Vide Cro, Car. 421. 
Mc. zr. | 1 0 N 


ed by the County, and not by the Officer. 8 H. 


10. 20 Br. Officer, 33. 


Vrit ſhould abate. 1 Let. 195. Cc. : 
The Reporter alſo obſerves, That Perſons in- 


zade eritable to the Office of Sheriff at the Time of 
the Making that Act; and alſo ſuch Perſons who 
ſuch Wad Freehold in the Sheriff's Office at the Time 
der» 


ſex, and in Craſt ino Martini 9 Car. and then 


ſaid Writ, (viz.) 10 No. 9 Car. by the King's 


rs Patents in Court, whereby he was made 


y pleading ſhewn to the Court, and fo Judg- 


| making ſuch AR, and their Dun en 


47 


hint of Record, ſhall be tried by the Record. py the 
was Smith Caſe, Error aſſigned, becauſe the Reco 


rd. 


If it come in Iſſue, whether he that made the By tbe 
rray be Under-Sheriff or not; this ſball be County. 


Note, That upon an Action in Debt, againſt Action 

ne for exerciſing the Office of Under-Sheriff 3 
two Years together contra Statut. 23 H. 6. cap. 8. Ua | 
here the Defendant pleaded his Priviledge in Sheriff's 
batement, as an Attorney of the Common Pleas Office, 
be ſued by Bill, and the Plaintiff qui tam, Ce. t 


emurred to the Plea, and Judgment that the 4 * 


48 


For if the Sheriff himſelf had Freehold in! 


Precedents alſo, Lev. Ent. 135. &c. 


The Office and Duty ok Sheriffs, 8c, || Ch 
and Clerks are excepted out of the ſaid Ad 

and in the Declaration it is averred, that 
Defendant never had any Eſtate of Freeho 
or any other Eſtate in the faid Office; whit 
he ſays is to no Purpoſe, for the Exception 


to that Matter extends only to the Office 
Sheriff, and not to the Office of Under- Sherif 


Office, the Under. Sheriff is excepted as his Ink 
rior Officer: But he makes a Quzre if there net 
be any ſuch Averment, for it cannot be eaſi 
preſumed, that the Eſtate of Freehold whi 
was in being at the Time of making that Ac 
23 H. 6. has Continuance to this Day, Seet 


Co Bo 


CHAP 


« | Chap. 4 Ot Bailifks of Pundzens. 


CHAP. IW. 


o Bailiffs of Hundreds ;, their Nature, Office and 
Oath. - Of Special Bailiffs, and of Promiſes on 
making Special Bailiffs, to ſave harmleſs from 
Eſcapes, Of Bailiffs of Franchiſes, their Na- 
ture, Power, Office, and of Retorns by them. 
The Manner of Pleading by Bailiffs of Fran. 
chiſes, In what Caſes the Sheriff may enter into 

= Liberties. Of Bailiffs of Fees, or Guild- 


As ; 
e Pie treated of Under. Sheriffs, I come gayin; 
now to ſpeak of Bailiffs to the Sheriff, of Hun- 
(viz) Bailiffs Errant, or Ballivi Intinerantes, or dreds, &. 
Bailiffs of Hundreds, and Special Bailiffs. 
The making of the Bailiffs of Hundreds belongs 
VV)V%%%%%%%%% as 
Alſo Sheriffs ſhall appoint ſuch Bailiffs for 1 — N 
whom they will anſwer, 14 E. 3. c. 9. and for a h 
that the Statute is General; it ſeemeth that he ſhall muſt an- 
anſwer as well for an Untruth in any ſuch Bailiff, ſwer for 
as for an Overſight, Dr. & Stud. fo. 135, 136. _ 
And fo ſhall thoſe Lords who have Hundreds Lords or 
ind Wapentakes in Fee. See aſter. Hundreds. 
But no Sheriffs Bailiffs ſhall be Attorney in any Bailif to 
the King's Courts during the Time he is in ſuch be no At- 
. UC 
They are to be true and credible Perſons, ha. Credibla 
ving ſufficient Lands in the ſame Shire wheregf Perſons. 
© fo an{wer the King and his People, by Stat. Weſtm. 0 
6405 Ed. z. &c. Dalt. 457, 458. . 
Alſo the Bailiff of a Hundred mol not leaſe I 1 
0 any other in Farm or other wiſe. „ 9 
. . ay FEM NN --* 372: Bom. 
By the Statute of 14 Ed. 3. Hundreds (as to 
the Bailiffwicks of the ſame) are rejoined to the 
: 8 Counties, 


1 * 1 
- 
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Counties, and all Grants made of the Bailiff. 
wicks of Hundreds ſince that Statute are void, 
and the making the Bailiffs thereof belongs to the 
Sheriff; as in Forteſcue”'s Caſe of Buckingham. 
41ſt. 267. ſhire, 2 Car. 1, Forteſcue had of late divers Hun- 
Fo f cue s reds granted to him for Life, in Com Bucks, 
Goſe- eg, reſerving a Rent, which the Sheriff diſallowed, 
undteds . TY . | . 
\ cannot be and put in Bailiffs of his own ; and per Curiam, 
granted this was againſt Law, and they belonged to the 
from the Ofhce of Sheriff. And fo, 3 
Sheriff. A Patent to execute all Proceſs within an Hun. 
dted is void. TH 5 „ 
There was a Caſe in 34 Car, 2. B. R. Cle and 
Ireland, which confirms this Reſolution. The 
Sheriff of the County of Leiceſt againſt the 
Grantee of the Hundred of G. in an Action on 
Fir 150. the Caſe, the Grant was by the King of an Hun- 
Foxes, Rep, dred pur Ans, and on Special Verdict the Que- 
194 tion was, If the Defendant had good Title by 
: ſuch Grant to the ſaid Hundred to hold a Court, 
and conſtitute a Bailiff againſt the Will of the 
Sheriff, and the Contingent, and incident Fees 
of Leets, and the Courts Barons of the Hundreds. 
And per Cur? all the Hundreds which were not 
| before the Statute of 2 Ed. 3. c. 12. and 18 Ed. 3. 
c. 9. in Fee, by the Crown were joined to the 
Office of Sheriff. And Judgment was given 
for the Plaintiff againſt the Patente. 
A Sheriff's Bailiff is not an Officer of the 
Court, that the Court takes notice of; and yet 
ika Sheriffs Bailiff misbehave himſelf in the Exe. 
cution of his Office in the Proceſs of the Court 
of B. R. the Court will puniſh him. Pract. Reg. 


„„ N 
OE A Bailiff of an Hundred may execute a Writ 
1 50 cut of the Hundred where he his Bailiff, for he 


is Bailiff all the County over. Aliter of a Bailiff 
of a Liberty. Prad. Reg. 121. 


Sherifls 


Ichap. 4. Df Bailiffs of puubzes. 51 

- Sheriffs Bailiffs ſhall not be prejudiced by Not to be 

„ Ihe Non-retorn or Mis-retorn of the Sheriff. Prejudi- = 

© The Defendant (as Bailiff of an Hundred) took 3 

Goods in Execution on Fieri fac, and fold them, &.. * . 

I- End delivered the Money to the Sheriff; it's Sheriff. 
good, and no Trover lies againſt the Bailiff, 

], For they did execute Secundum Exigentiam Bre vis. 

”, I Leon. 144. Parkes and Hows. e 

i i Sheriffs Bailiffs are to take the Oath of Alle- tx. 

piance, according to the Statute 27 Eliz. c. 12. che Qath 

ubpena 40.1. (viz) Bailiffs of Hundreds, for they of Alle- 

ſhould execute ally Writs, and muſt attend Af giance. 

zes and Seſſions; and the Statute requires, that 3. 561. 

hey have ſufficient within the Hundred, (but 15 % , 

he ordinary Bailiffs or Bum. Bail iffs need not.) fa = f 

\nd the Words, (that no other Perſon or Per- 

ons ſhall intermeddle till ſworn) refer to the 

ubject Matter, (viz.) ſuch Perſons as ought 

ſually to {wear as Sheriffs Officers; neither does 

textend to Special Bailiffs. Vide poſtea. ER 

The Form of the Deputation of the Bailiff of _— 


es he Hundred. Vid Greenwood 53. RS 


ds: The Execution of all Writs, which come to Hundied. 
10t Ide Sheriff, ſhall be done by the Bailiffs of Hun- His Or. 
3. Nteds, ſuch as are ſworn, tho now the Uſe is to fice, 

be put in Special Bailiffs. Dalt. 459. 9 Ed. 2. 


Bailiffs of Hundreds ſhall attend Juſtices of And Du- 
\flize, Gaol-Delivery, and Juſtices of Peace in tx. 


the very of their Courts and Seſſions. Ibid 27 H. 
xe. 3 N 
uſt f Special Bailiffs 3 what they are, and how they 


ſtand in the Eye of the Law. 


A Special Bailiff to a Sheriff for che Time be- g,.c;,1 
np, he is his Officer, and his Arreſt is the Bailiff. 
\rreſt of the Sheriff; and if he ſuffer a Priſoner 
o eſcape, an Action lies againſt the Sheriff; 5 ö 

. E 2 1] 


py 7 * * \ 4 


$2 The Office and Duty of Sheriffs, c. | 
Return of if the Priſoner makes Reſcous, the Return of the 
Relcous. Reſcous ſhall be, That it was done to the Sheriff . 
himſelf. Fones 7 Rep. 65. Bath and Salter. . 
No Oath. The Statute of 27 El. c. 12. about taking the 
Oath that the Under-Sheriff takes, extends not 4 
to ſpecial Bailiffs. Dalt. Sh. 458, 459. Jones Rep. 

249. 5 7 | 
promiſeto In Conſideration the Bailiff will make fuch an I f 
{ve harm. one his ſpecial Bailift, a Promiſe to fave harmleſs 0 
leſs from from Eſcapes is good; for he is an Officer ap- 
Eſcapes. pointed by the Plaintiff, and it's no Reaſon the 
Sheriff ſhould be at a Loſs by his Appointment. f. 
And this Aſumypſit is not within the Statute of g 
23 HB. 6. c. 10. for as the Party may diſcharge a | | 
Priſoner in Execution, ſo he may forecloſe him- 
ſelf from the Benefit, if the Priſoner eſcape, and 
this Action lies, if he brings Eſcape againſt the I (4 
Sheriff, Note, The Delivery of the Writ, and 
the Promiſe made, was to the Under. Sheriff, and 
not to the Sheriff himſelf. Cro. Elix. 178, 271. 0 
1 Roll, Abr. 16. inter Palmer and Smallbrooke, il cy 


GCC. | 
Of Bailiffs of Franchiſes, and their Power, and 0 
1 Returns. ch 


Bailiffs of Franchiſes or Liberties, are ſuch ai y; 
are appointed by Lords within their Liberties, I th. 
to do ſuch Offices within the Precincts of ſuch I an 
Lordſhips or Liberties as the Bailiffs Errants do ſl 0 
at large within their County. Dalt. Sb. 459. D, 

Their Note, Bailiffs of Franchiſes, before they exe. 
Oath. cute their Office, muſt take two Oaths, one con-M vy 
cerning the Supremacy ; the other concerning WW tu 
the executing their Office. Vide ſupra Tit, Under-W ref 

C „ 

Fines and Amerciaments for inſufficient Re. ng 
turn of Writs, or other Proceſs made by the 


Fines (et 
On them. 


Chap. 4. Ot Bailiffs of Franchiſes. 173 
A Stewards or Bailiffs of Liberties ſhall be ſet upon 
the Heads of ſuch Stewards or Bailiffs, and not 
upon the Sheriff. Per Stat. 27 H. 8. c. 24. Dalt. 
460, 46r, $7 | | 
* Vid. Dalt. 459, 460. That Bailiffs of Liberties 
7. may bail ſuch manner of Perſons being in their How they 
Cuſtody, as Sheriffs may; and they may take the 1 let co 
6 like Obligations for the Appearance of ſuch Per. 
r ſons by them to be bailed. 23 H. 6. ca. 10. ET 
P. And that if a Bailiff of a Franchiſe ſhall arreſt How. up- 
one by a Warrant upon a Capias to him directed on War- 
nt. from the Sheriff, yet the Obligation (taken for rant f¶om 
the Appearance of the Party) muſt be made to * 11 She. 
* 4 the Sheriff, and taken by the Bailiff in the She- © 
,, Mme. 5 
nd Vide 3 Keb. 71, 125. How a Bailiff of a Fran. Franchiſe. 
chiſe-Hundred may wave his Franchiſe, and ar- Hund:ed. 
reſt as a Sheriff's Bailiff, ec. Eo a ei when 
For a Bailiff of a Franchiſe or Liberty is an 0 ce 
Officer by himſelf, and hath not to do with the jingie 
Re 21 5.7. 21, 4 De. 455 Gini: 
And yet it is a principal Part of his Office Vet muſt 
duly to gxecute all Precepts directed to him from ex cute 
the She, and to make due Return thereof to the She. 
the Sheriff. Crompt. 57. =. riff's Pre- 
Bailiff of a Franchiſe may not arreſt a Man ts. 
without a Warrant to him by the Sheriff upon ne Ag 
the King's Writ in the Hands of the Sheriff 5 
and he muſt return his Precept, and ſet his Name Warrant. 
to it, and a Bailiff Itinerant need not. Keil. fo. 888. 
Dalt. 459, 46 1. „„ 
exe. If the Bailiff of a Franchiſe, upon the Sheriff's He muſt 
con Warrant, ſhall arreſt a Man, and ſhall not fe- Wares his 
ming turn the Warrant to the Sheriff, the Party ar- Went. 
reſted may have his Action of Faux Impriſonment 
againſt the Sheriff. Dalt. Sb. 459. Keil. 87. Qu. if 
not meant againſt the Bailiff. 


ew. . NN - But 
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Bailiffex- Bur if the Bailiff ſhall make his Return to the 


cuſed, and Sheriff, That he hath arreſted the Party, and 
1 yu = „ hath delivered him to the Sheriff, and then the 
Aal Sheriff will not return the Capias to the Court; 
the She- here no Action of Falſe Impriſonment will lie a- 
riff. gainſt the Bailiff of the Franchiſe, for that he 
' hath well executed his Office and Warrant; alſo 
the Bailiff of the Franchiſe is to make his Return 
to the Sheriff, and not into the Court. bid. ut 

PA. 3 | . | . 
May not Bailiff of Franchiſes, &. having Return of 
be an At- Writs, may not be Attornies in any Plea within 

 forneY- his own Franchiſe. 4 H. 4. 19. Dalt. 460, 

May en- They may enjoy their Offices for ſo long Time 
joy their as the ſame is or ſhall be given unto them. 27 H. 
Offices. 8, 24. Dalt. 460, | e 5 
To attend How they are to attend the Judges and Juſti. 
Judges, ces of the Peace within the Shire. 27 H. 8. 24. 

Ge. Dalt. 460. „„ 
Return of How the Returns of Writs are to be made be- 
Writs by tween him and the Sheriff by Indenture. 12 Ed. 2, 
Indenture. ca. 5. And the Penalty and Puniſhment of the 
 __ __ Sheriff for changing ſuch Return. Dalt. 461. 
8 How he ſhall be amerced for inſufficient 
as. Returns of Writs and other Proceſs. 27 H. 8. 

c. 24. 3 „„ 

Return of How he ought to impannel and return En- 
Enqueſts. queſts and Iiſues upon Jurors, 8 H. 6. c. 5. but 
not if he be Party to the Suit. Fiz. Chal. 2. and 
how a Man may aver againſt their falſe Returns, 
Ad and inſufficient Iſſues. Dalt. 4282. 
11 E rich If the Bailiff of a Franchiſe ſhall take one in 
in h Execution within the Guildable, it is Error. 11 H 
| Guildable. 4. fo: 9. Dalt. 464. „ 5 
Ofhic ci. He may not ſeiſe the Goods of any Perſon ar. 
ſing De. "reſted or impriſoned for Felony, before Convi- 


jones ction or Attainder according to Law, or that 
Goods. the {ame Goods be otherwiſe lawfully forfeited, 


Chap. 4. Df Bailiffs of Franchiles. 
upon Pain to forfeit the Double of the Goods fo 
ſeiſed to the Party grieved. | 
A Bailiff of a Liberty cannot execute a Cap. Cannot 
Utlag. and if the Party be in the Hands of the *xecure a 
Bailiff, the Sheriff may take him; for it is a Non . Urleg. 
omittas in it ſelf. 3 Fac. I. per Cir in B. R. | 
In all Caſes where the King is Party, the Pro. proceſs 
ceſs muſt be with a Non omirtas propter aliquam where the 
Libertatem, and there the Sheriff ſhall not ſend King is 
his Precept to the Bailiff of a Liberty, but ſhall Party 
enter himſelf ex Officio, as for apprehending of 
Felons, or any Act at the Suit of the King, fo on 
an Extent on Stat. Merchant. Vid. Stat. de Mer- 
catoribus. Dalt 463. 7 
But in other Caſes where the King is no Party, Non omir- 
there if without a Non omittas the Sheriff ſhall enter tas. 
a Franchiſe to execute the King's Proceſs, the 
Execution of the Proceſs ſhall be good ; but the 
Lord of the Liberty ſhall have an Action againſt. 
him, and the Party arreſted ſhall have no Re- 
medy. F. N B. 95.6. Finch, fo. 52. Dalt. Sh. 463. 
If Goods are diſtrained and impounded in a 
Liberty, the Bailiff is to make Replevin, and deli. Replevin 
ver them; but if the Bailiff will not, or did not de- within a 
liver them, after the Sheriff hath made Return of Liberty. 
the King's Writ to him, then the Sheriff ſhall 
enter and deliver them. Per Stat. 5 2 H.3. 21 Ed. 
1. 17. and in ſuch Caſes the Sheriffs Return will 
not ferve. V 
A Writ of Enquiry of Damages directed tothe Where he 
Sheriff, cannot be executed by a Bailiff of a Li- cannot 
berty, but by the Sheriff himſelf ; ſo in Rediſſeiſin, execute a 
for he is both Judge and Officer there. Hob. 8 ESE; 
5 £ * Enqui:y. 
p. 83. Vizey and Gunſtone. [35 LOW 
* One was in Priſon in the Gatehouſe, by a War. * Bailiff of 
rant from Secretary Coventry, for Miſdemeanors, * 2 
becauſe the Gaoler of the Gatehouſe refuſed to charge a Priſoner wih 
the Sheriff of Middleſ-x his Warrant. 3 Reb. 479. Briton and Griffith, 


E 4 arid 


"2's 
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and the Gaoler refuſed to charge bim with a 

Warrant of the Sheriff of Middleſex, at the Plain- 

tiff's Suit. Per Cur the Gaoler cannot diſpute it, 

thoꝰ the Court may give Leave or refuſe it; and 

the Bailiff of Meſtminſter, on Pain of 20 J. was 
ordered to return the Writ. | 


Of other Returns by them. 


Of their A Bailiff who executes a Writ, and is removed 
Return before the Return, may make the Return to the 
_ "8 Sheriff, and he over to the Court; but if he exe. 
movan cutes it not, he ſhall not make the Return, but the 
Return of Nibil or non eſt inventus, tis to be made 
by the new Bailiffs. Moor 43 1. Palmer and Porter. 
Meer 402. The Sheriff returns, Mandavi Ballivo, qui mibi 
Atkinſos, dedit Reſponſum quod cepit corpus, & A. fecit Reſcous, 
It's a good Return. But Mandavi Ballivo qui ce. 
pit corpus, & A. fecit Reſcous, is not good in Re- 
diſſeiſin, and that he cannot return Mandavi Bal. 
Ivo, &c. Moor 402. Vide plus Tit. Return. 
Averment A Man may aver againſt the falſe Returns of 
againſt Bailiffs of Liberties, and ſhall recover as well 
the Re. againſt them as againſt the Sheriff too, of ſeve- 
turn. ral Iſſues returned. Dali. 190, 325, 462. 
rorce Where the Precept is made to the Sheriff by 
within a the Juſtices of Peace, to return a Jury to enquire 
Liberty. of forcible Eptry, and the Force is within a Li- 
berty. the Sheriff ſhall direct his Precept to the 
Bailiff of the Liberty to return the Jury, the 
| Bailiff muſt make a due Return as to Iſſues on 
=-. ,1.--Jurors Se. bs, a6... „„ 
Where he Note, The Bailiff ſhall never take Benefit of 
may not his Liberty. If Capias or Fieri fac comes againſt 
rake Bene- the Bailiff, the Sheriff ſhall execute the Procels 
Lib on him, or his Goods, within the Liberty; and 
erty. where the Bailiff of the Liberty is Party to the 
Suit, he ſhall not return che Jury, but the Sheriff. 
- 5: Nep. 91. | 3 Whers 


hap. 4. His Power as to Franchiſes. —57 


Where and in what Caſes the Sheriff may enter imo 
9 4 Franchiſe. 138 


9 
4 
s Wbereſoever the King is a Party, as in ever f 
Felony, or Suſpicion of Felony, or otherwiſe in n 
any Action, the Sheriff ex Officio is to enter the 
ranchiſe, and to execute the Proceſs himſelf. 
alt. Sh. 186. - 


In a Writ of Waſte and Rediſſeiſin, the Sheriff 
uſt enter the Franchiſe, to make Enquiry, &c. 


"2 x ·˙ | 
de | So where the Bailiff aullum dedit Reſponſum, 
le bd. | 


So to deliver a Diſtreſs. iu. 

But tis ſafeſt for the Sheriff, in Default of the 
Bailiff, to have a Writ of Non omittas propter Li- 
ert atem. Ibid. @ 187. Stat. 13 Ed. 1.39. 
On Extent upon Stat. Merchant the Sheriff is 
0 enter the Franchiſe. Dalt. 187. „ 

If the Sheriff enter on Non omittas, by reaſon n Loy. 
f the Bailiff's Default, and execute the Writ, the 
Sheriff ſhall warn che Bailiff of the Franchiſe, 
hat he be before the Juſtices at the Day con- 
aned in the Writ; and if he come not, and 
xcuſe himſelf, then all Writs Judicial in the ſame 
Plea ſhall be Writs de Non omittas. Ibid. Dalt. 


Li- The Sheriff in his Return, is to ſet down the 
uy ame of Bailiff of the Liberty. 

he 1 - 

on Pleadings by Baiiiffs of Franchiſes. 


of MW Treſpaſs for taking away a Mare: The Defen- je muſt 

oft Want faich, That before the Taking, the Deſen ſhew the 
els {Want (being the King's Bailiff ) by Precept out Juriſdi- 

nd pf the Court of Pomfrer, to make Execution, &c, Aion of 


In Levari, &c. Per Cur, It's ill, becauſe he doth we * 
dot ſhe w the Juriſdiction of the Court; and that 
„ | 78 


. " : * F y 
- 1 ; * 
F \ 


53 TheOffice and Duty of Sheriffs, &. Tha 
1 Keb. 53. 15 neceſſary by the Bailiff of an inferiour Com 
pots ty and efpecially becauſe he juſtifies by reaſon thereof, I F 

en. jn the Counteſs of Rutland's Caſe; and it muf 
appear that the Court hath Cognizance 


the Cauſe, aliter he cannot execute there Pn 


Action on Eſcape, and declares he delivere 
e ef a Writ to the Sheriff of Nottingham, who mad 
the Depu- a Warrant to the Bailiff of the King's Liberty Þ 
ety of the Newark to execute it; which Warrant was deli 
1 of yered to one I. Deputy of the Lord Burlig 
Liberty. Ballivo Libertatis Dom Regis Wapentagii ſui W 

Newark, who arreſts him, and the Defend: 
reſcued him out of the Cuſtody of the ſaid Dl 
puty. He faith, He was reſcued from the Dep 
ty of the Bailiff of the Franchiſe, and does n 
ay, From the Bailiff himſelf, or the Sheriff. v 
_ Cur, it's good. For in this Achggn on the Caſe 
ſhall ſhew the Truth, as it is rei veritate; at 
it's not like the Returns of Reſcues or Indictmenſſes 
_ which ſay, It was done to the Sheriff or BailiWot 
himſelf. It was moved for Error. Secondly, bl 
cauſe it is alledged, the Lord Burleigh was Bf 
liz Libert atu Dom Regis de Newark, and the Kin 
cannot have any Liberties ; for they are extingp". 
when they are come to his Hands. Sed non all 
catur ; For the King may have ſuch Liberties bl 
the Suppreſſion of Abbies, (which are note 
tinct, but revived per Star. 32 H. 8.) or by ſom 
other Ways, and it ſhall not be intended to 
extinct, unleſs ir be ſhewed. 
He mey _ And the Bailiff of a Liberty may well haze 
have De. Deputy. Cro. Fac. 241. Kent and Elhyis, 
—_ -- . 


hap. 4. Vis Power as to Franchiſes. 59 


f Ml Further Power of Bailiff of Franchiſes, and | 


mu Pleadings. 
8 ( | | G 
pu Hundreds that have Retorn Brevinm, are Fran- 
hiles. e | 


Hundred by Grant, that hath Bailiff by par- : 
aular Lord, is but his Servant; and che Sheriff w_ b 
ty ally make another Bailiff to execute there. Bailiff. 
ut a Bailiff of an Hundred may waive his Fran- 
Miſc, and arreſt as Sheriffs Bailiff, and then he 
1 Way take Obligat in the Name of the Sheriff alſo. 
ndu Keb. 71. Munday and Frogate. 0 
DA Plaint being before the Bailiffs of Bury, they Upon a 
lireted a Warrant to the Under-Bailiffs to take Warrant 
es nee Party, Ira quod habeant corpus ej us coram Bal- t d, 
f. Mois a prox Cur tenend', (tal die.) The Under. Sec. 
aſe WWailiffs arreſted him, and committed him to Pri- 
dn, ſub cuſtod Def. S. T. The Adlion on the Caſe 
es not againſt the Defendant, forthe Prifoner was 
Wot committed to him by any lawful Authority; 
ly, Be was ra qd, but not to commit him: And the 
s Baſtion lies againſt them, it they have him not 
Kint the Day. Cro. Eliz. 743. Baldry and Fobn. 
xn”. 8 8 5 
n all Execution be directed to a Sheriff, to make Lord of 
ies H recution within a Liberty, and the Sheriff di. the Fran- 
ot exits his Warrant to the Bailiff, who does it, and _ ef 
/ ſomWiter is a Fugitive, and not able to anſwer for bis Batre : 
| to , the Lord of the Franchiſe ſhall anſwer for : 
P. and ſhall be liable to anſwer for his Bailiff. 
have Brownl. 5O. „%% | 
There are other Sorts of Bailiffs, which are g,;& or 
bailiffs of Fee, and are Officers of Fee within pee. 
heir Juriſdiction and Precinct. And for the 
xecution of Proceſs there, the Sheriff ſhall not 
te or ſend his Precept to theſe Bailiffs, as to 
Bailiff of a Franchiſe, but as to the Bailiff of 
C „ Guiidable:- 


Jarl 


The Office and Duty ok Sheriffs, &c. Thal 
Guildable ; and the Sheriff ſhall return his A 
ſwer, and make his Return, as if the Sherif 
himſelf had ſerved the Proceſs ; and the Retun 

thereof ſhall be in the Name of the Sheriff, an 
ſhall not make mention of the Bailiff of Fee 
But if ſuch a Bailiff will not execute the Pro. 

ceſs, a Non omittas ſhall go out to the Sheriff 

27 A. 65. Bro. Proceſ. 98. Dalt, 189, 459. 
Mirror of The Mirror of Fuſtices ſaith thus: If the Ba: 
Jjuſt. 44. 4. liff of a Franchiſe does not make Execution 0 
a Return of the Sheriff, the Sheriff may ente 
into the Franchiſe, and the King ſhall recover 
the Seiſin, and fo that ſhall become Guildabl: 

which before was Enfranchiſed. 


15 
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e 


'G H A P. V. 


WW} the County Court. The Nature of it. Its Fu- 
ll riſdiion, as to the Sum it bolds Plea of » Of the 
Time and Place. The Forms of the Original Pro- 
ceſs, Of Execution there, Of the County Clerk, 
Of Replevin. The Sheriff*s Office, and Demea- 
nour therein, and the Returns thereof, what are 
good, or not, Pone. Withernam. The manner 
of Replevying. The Retorno habendo. Second 
Deliverance, Property. Pledges in Replevin. The - 
Form of the Entry of the Plant. The Porm of 
the Precept in Replevin, The Form of the Bond 
for Security, Of Accedas ad Curiam. Recor. 
dari fac Loquelam. the Writ of Juſticies. 
Of the Sheriffs Tourn, Furiſdiction and Plead. 


ings, 


Of the County. Court, &c. 


a Court Baron, and the Suitors are Judges, Court Ba- 
ut in a Rediſſeiſin the Sheriff is Judge, by the ron. 
tature of Merton, cap. 3. and a Writ of Error 

jeth of his Judgment. But as to the Proclama. 47 up- 


: Ourlaw- 
inch 116. See after. ries. 


A r Sheriff, and ſo is the Entry of all Proceedings dent to 


here; and therefore if the King grant the Gf, the Office 
ce of Clerkſhip of the County-Court to M. and o* e 
onſtitute F. S. Sheriff of the ſame County, it's 1 66.4 


| . Co. Lit. 
a void Patent, tho? it be granted when the She- 168. 


ttwick is vacant, yet the new Sheriff ſhall 
ave it. And in all Writs directed to the Sheriff 
oncerning the County Court, the King faith, In 
. . | Comi- 


His Court is no Court of Record, but only 'Tis as a 


ion upon Exigents, and Proceſs to the Out- —— . 
awry, it is a Court of Record. Dalt. 405, 407. 


The County. Court is incident to the Office Tis inci- 


# x 


62 


4 Rep. 
Mitton's 
Caſe. 


4 1nft.266. Alſo in a Precept of Tolt, to remove a Plea out 


Dalt. Sh, 414. 


ſcription 
the She- 
riff may 


be Judge. 


1 Mod. Rep. 172. 
| Indit. 


mene 
there. 


Comitatu tuo; and in Returns of Exigents made 
by him, he ſaich, 4d Comiterum meum ten”. In 
Falſe Judgment it is ſaid, In pleno Comitatu tus 
Recordari facias Loquelam, &c. Sub ſigillo tuo, &c. 


of the Court Baron into the County-Court, it is, 
Summoneas, &c. d fit ad Comitatum meum. And 


t is the Sheriffs Court, tho the Suitors are 


Judges. 


The Style of the Court is, OS 
Bucks*. Curia prima Comitatus E. L: Mil“ Vice. 
comitis Comit at prædict tem? apud B. &c. Vide 


* 


. And the next Court, Curia ſecunda, and fo 
orth. 8 85 „ 
Tho? it be ſaid commonly, that the Suitors 
are Judges, yet by Preſcription the Sheriff may 
be Judge, as it was in Car. 2. There isa 
Court called Curia Comitatus in the County Pa- 
latine of Durham, and the Sheriff is Judge: 
And tho? in the County-Court the Suitors are 


fore the Sheriff. 2 & 3 Ed. 6. c. 25. Vid. Stat 


As a Court-Baron by ſpecial Prefcription may 
be held coram Seneſchallo, ſo in Norton's Caſe, In. 
dictment was brought of Perjury in a Plea de- 
pending in the County-Court, in Action on the 
Caſe for 31. Errors aſſigned were, Firſt, It i 


not ſaid how the Plea was depending, as by 7. 


ſticie or Plaint entred : And, Secondly, it is ſaid, 
In the County-Court held coram the Sherift 


7 2 E ai 
© 2 ö _ 
. : <A 


TheOfficeand Duty of Sheriffs, Kc. 


Judges, yet by Preſcription it may be held be. Wl 


 &- Seftatoribus, and faith not per Conſuetudinem, i 


que Curia conceſſit. 3 Keb. 370. Dom Rex and 
Norton, | 


Th 


* 22 
* . \ 


Pap. 5. Jurigviion of the County-Court. 63 


; 

1 The Furiſdiction of the County. Court. 

0 PR. « | | 
This Court holdeth no Suits of Charters for | 

'S , | Holdeth 

x Rands, or for Inheritance, or to make ſeveral no Suirs. 

„ Pints upon one entire Debt, nor any Action to of Char. 

d Ampel one to render an Account, tho it be un- ters of 


xr 40 5. becauſe the Sheriff cannot aſſign Audi. Lend. 
s, who are Judges of the Record; and the * f. 380. 
zunty-Court is no Court of Record. Vide L. 
VW 

ce. In Treſpaſs, the Defendant juſtified by Vertue After Li- 
i Precept after Verdict in the County-Court berum Te- 

) levy 37. 2 5. 2 d. But for that the now Plain- Semen, 
f had in chat Court pleaded Liberum Tenemen- chere 1 
m in Juſtification of taking Dammage-Fea- Ee, 
t, it was ſaid, That by that Trial a Charge 
on the Freehold is in queſtion; and after Li- 


re 


ors 

nay W''” Tenementum pleaded, they had no Power Hath no 
is a proceed in the Cauſe, neither directly nor Power to 
pa- Wlaterally ; and therefore the Proceedings after Proce 


h Plea, were coram non Fudice, and void ; and 


oe: 

go! jon this Exception, Judgment was given for the 

| be. Waintiff, 5 e 

Srar. And they cannot hold Plea of any Debt due py. 


Record. | | : : 

Yet if the Debt be 40 5. or above, and the 

„In. laintiff will acknowledge in his Declaration the 

de- Neceipt of ſo much as to bring it within 40 5. in 14. ibid. 
» tb is Cale the Plaint is good: But he cannot ſplit 

it b Debt into ſeveral Actions, and if he do, the 
etendant may plead the ſame to the Juriſdi- 

on of the Court; or may have a Prohibition 

iff tay that indirect Suit, or move for Attachment 

ainlt the Steward. „%% 

In Action of Treſpaſs there holden, no Force Treſpaſs, 
all be ſuppoſed. _ N 


It 


« 42 , 


64 The Office and Duty of Sheriffs, Scr. Ich 
lt holdeth no Plea of Debt or Dammagest 
Juſticier. the Value of 405. or above; but by Fufticies 

may. Vid. infra. 

Vi - . Nor of any Treſpaſs vi & armu, becauſe 
mis, Fine is due therein to the King, and no Coy 
can aſſeſs a Fine, but a Court of Record. 2 If 

1 = 9 0 
Time of It is holden once every Month upon a Da 
keeping certain, the Month being computed according t 


_ 28 Days; and the Reaſon is, becauſe of the W.]. ! 
of Exigents, which muſt be proclaimed ther per 
9 H. 3. e. 3. 2 Ed. 6. c. 25. tat 
Vide Tit, Outlawries. | Teſ 
| The The County- Court is kept once a Month a © 
Cauſe. Day certain, becauſe the King's Writs of E | 
_ gents are to be proclaimed there, andthe Exig 
s to be directed to the Sheriff in this Court, an 7 
he upon the Exigent doth proclaim, or call t Bon 
Parties (ſued in Courts above) to render theſ 47 
Bodies, Cc. or elſe to be out of the King's PHH, 
. tis tection. And the Coroners are to fic with tf * 
Court Sheriff at every County-Court, there to gif anc 
| of Record. Judgment upon Outlawries. And as to thel 
Matters, the County-Court is a Court of Record 
But in London the Judgment upon Urlaries is give fen 
by the Recorder. Co. Lit. 288. 8 ſha 
place. his Court may be kept at any Place with cer 
the County at the Sheriff's Pleaſure, but not oi Plc 
1 eu Ple 
VNirtbanb. But by Stat. 2 E 6. ca. 25. the Sheriff of N ſha 
| thumberland is to hold his County-Court in toll P. 
Town or Caſtle of Aluwick, and in no otbe the 
Place. TS | lau 
Ihe Sheriff of Suſſex is to hold his County by 
Salix. Court one Time at Chicheſter, and another Tim Ge 
at Lewis; and fo alternis vicibus. Vide Dalt. So ths 
40. 5 


7 | 


d. Ichap 5: Proceſs in the County- Court. 65 


es h | The Proceſs . 


The Original Proceſs of this Court, ( viz. ) 
Summon , Attachment and Diſtreſs Infinite. A 
fl Difingas or County-Warrant, is a Precept. iſſuing 
E for a Debt under 4o . And its Form is 
thus: | 


Precept? eſt Ballivo ibid', Quod diſtringat F. D. 
per omnia Bona & Catalla ſua, qa" fit ad prox' Comi- 
ta meum ad reſpondend A. B. de placito debit”, &c. 
Teſte, &c. E + | 


If on Treſpaſs : 


Præcept eſt ibid, Od atachiat C. D. per omnia 
| Bona & Catalla ſua, 9d fit ad prox' Comitat? mem. 
ol de flacito Debiti, or Tranſgreſſwns, &c. 


| See concerning the Summons, Attachments 
and Diſtreſs, Dalt. Sb. 416, 417. 


And the Goods or Chattels whereby the De- Goods at- 
fendant is fo attached or diſtrained, the Bailiff rached, 
ſhall keep them till the next County-Court, . ex- _ hs 
cept the Defendant replevy the ſame by Two Pied. 
Pledges diſtrainable within the County; which 
Pledges ſhall become Sureties, that the Detendant 
all appear at tlie next Court, to anſwer the 
Paintift in his Plaint: But if he do not replevy 
the Goods, and that the Defendant makes De- 
fault at the next Court (at the Day given him 
undi by the Attachment) the Court ſhall award the 
Ting Goods fo attached to be forfeited, and ſhall keep gorfelted. 
t. SM the Goods fo forfeited. © N 

do in Diſtreſs, which muſt be plevied by Four Diſtreſs, 
Mainpernors. „ 5 
fl 8 F If 


es Che Office and Duty ok Sheriffs, 8c; ICh 
 _ DiftreG. If the Diltrefs be mainprized, and the Defen- Rec 

dant makes Default of Appearance, the Court 1 
{hall amerce the Defendant and his Mainpernors, Co 
And i in both Caſes the Defendant ſhall diſtrain iſſu 


again to be at the next County-Court : And the ¶ ane 
Entry is thus: lo 4 


The En J. S. %% ſe verſus C. D. de placito debiti, &c. & aw. 
try of an ipſe non venit, & Ballivus retornavit, qd diſtrinxi wit 
Alias Di- eum per unum bovem pretii 55. Er manucapt per I ſum 


frings. E. F. G. H. I. K. L. M. jdeo in e 4 


ficut prius diſtringatur, &c. Pla 
mon 

And ſo Proceſs ſhall be made by Dif Inf 4 7 
nite. ; 


Note, For every Default of Appearance the 
Defendant is diſtrainable, till he come into 
Court. Dalt. Sh. 417, 418. 

Note, That the Goods attached or diſtrainel 
in the County. Court (whether upon a Juſticie, 
or otherwiſe ) ſhall be forfeited on Default of Ap. 
pearance, by the Defendant, at the Day given 
him by the Proceſs. 


Concerning Eſſoins i in this Court, ode Dat 
414, 415. 

See for theſe Proceſſes & Returns Dalt. 416, 
41 75 4 Co | | 


It has been a Queſtion, How Execution ſhal 
8 be after Recovery in County. Court? Not by 
Court- Capias is agreed, except in Wales. Datt, Sb, 419. 
Baron, 420. | Of 
But by Fitzherbert 20. l. and Finch 68. the 
ſafeſt way (in this Court, and fo in Hundred. 
Court, or Court- Baron) is to have an Execution 
Fudiai directed to the Sheriff, &c. and then the 

Sheriff may make Execution, as in a 
e 


Icnap 5. Proceſs in the County-Court. 


67 


Record, by Fieri Fac, or Levari. Dalt. 420. 
If the Defendant doth not appear the next Dur te- 
Court after the Diſtringas executed, then there c for 
iſſues out a Duces tecum to cauſe him to appear; Non. ap- 
and then an Alias, and a Pluries duces tecum, and * 
ſo ad inſinitu m. 5 f 
The Sheriff may before any County-Court Summons. 
award a Summons to his Bailiff, retornable 
within Two or Three Days, at his Diſcretion, to 
ſummon the Defendant by his Goods, to anſwer, 
&c, And if the Bailiff return Nil, and the 
Plaintiff removes the ſame by Pore into the Com. pe: 
mon- Pleas, the Court ſhall not grant a Capias. 
OX LO, | 
The Sheriff, before the next Court-Day after 
his Election, muſt depute and conſtitute a Coun. 
ty-Clerk to keep the Court; and the Star. 1 H. 5. County- 
cap. 4. prohibits ſuch a County-Clerk to practiſe Clerk. 
5 an Attorney in the ſame Lear. And this 
County: Clerk ought to return no Plaints (ex- 
cept in Caſe of Replevins ) out of Court, but in 
full County ſedente Curia; yet it's now done 
— tee, 
And at the adjourning of every Court he muſt Adjouen- 
appoint a Day certain for the next Court, to r | 
the intent the Country may know at what Time ta _ 


A | 1 wa > to a Day 
to reſort thither, to hear the King's Writs of Exi- abr 


0 7 


gents and Proclamations read. 
Concerning the Writs of FJuſticies, wide Dalt. 
Sb. 420, c. | mY 
Of Replevin, and the Sheriffs Office and Demeanor 
therein, and of the Returns, 


This being a main Branch of che Sheriff's Du- 
ty as to the County- Court, I ſhall treat of it, fo 
noch as concerns the Sheriff and his Office. 
Reple⸗- 


F 2 


68 The Office and Duty of Sheriffs, &c. 
Replevin Replevin is a Writ, and lieth where any Man 
by Writ. giftrains another for Rent, &c. Then he who 

is diſtrained, ſhall have this Writ to the Sheriff 
(called Replegiari Facias ) to deliver to him the 


Pledges. Diſtreſs, and ſhall find Sureties to purſue his! 


Action; or if he purſue it not, or it be found 
and adjudged againſt him, then he that took 
the Diſtreſs, ſhall have again the Diſtreſs; and 
this is called the Return of the Beaſts; and in 
ſuch a Caſe lies the Wiit de Retorn? Habent 
This is when Goods are replevied by Writ, and 
is at the Common Law. 
By Writ. This Writ is Vicountiel, and in Nature of 1 
OO Fuſticies, in which the Viſcount ſhall hold Plea in 
any Value, and 1s not retornable; but it may 
be removed into the King's Bench or Common- Plea 
pe. by Pone: By the Plaintiff without Cauſe, and by 
hs Defendant with Cauſe ſhewn in the Writ 
Co. Mag. Chart. 339, 340. Stat. Weſt. 2. c. 2. 
If a Replevin be ſued by Writ, 85 the She. 
riff return, That the Cattel are not to be found, 
then a Vit herman ſhall be awarded againſt che 
| Deſendant; and if a Nihil be returned, then at 
pit her- Alias and a "Pluries Withernam, and thereupon an 
Nam. Exipent, 


It the Defendant upon the Retorn Habeud' ad 


judged for him, cannot have Return of the Beatts; 


and upon the Retorn Habend' the Sheriff return, 
That the Cattle, firſt taken, are dead, he may 
have a Scire Pac? againſt the Pledges : i and upon 
Scire Fac. Nibil returned on that, he may have a Sein 
Fac againſt the Sheriff; for inſufficient Pledge 
are no Pledges. F Brownl, Rep. 168. Co. Li. 
147. 

Replevy Replevin by Plaine, and that is by the Statute 0 

by Plaint. AMarlbriage, ce 21+c2 IH: 3; 


The Sheriff by Plaint made wichout Writ 


may either by Parol or by Precept comme 
? Baill 


Chap. 7. Of Replevins; 
Bailiff to deliver them, 5. e. to make Replevin 
of them. Co. 2 Inſt. 139, 140. 

When the Diſtreſs is taken and impounded 
infra Libertates, which have Return of Writs, the 


I Sheriff muſt make a Warrant to the Bailiff of 


the Liberty to make Deliverance ; and if hi 
will not, the Sheriff may enter and doit. | 
the Diſtreſs be taken extra Libertates, and im- 
pounded within, the Sheriff upon Plaint made, 
may preſently enter, and make Deliverance. Co. 

Mag. Chart. 139. Z Þ 5 8 
It they are impounded in a Caſtle or Houſe, Sheriff 
the Sheriff may break it, and make Replevin, Wx break 
and he cannot return, he was reſiſted ; for he mas 
may take the Poſſe Comitat. Coke 2 Inſtit. 105, Cloſe to 
; ] | FER eg PE os | make Re- 
If the Beaſts be imparked in a Place incloſed, Plevin. 

which had a Gate open, and the Writ comes to 
make Replevin, and the Owner {ſtands at the 

Gate to ſhoot him, he may break the Cloſe to 

make Replevin. 2 Rolls Abr. 565. b. 20 H 6, 

* j en tng 

For Neceflity the Sheriff may enter a Plaint Reptevin 
before himſelf, and after return it in the County made pre- 
Court, that fo the Cattle may not periſh. 1 Kel. ſeatly. 
205. 5 ; 5 

He may take a Plaint out of the County- 

Court, and make Replevin preſently, and not 

ſtay till the next County. Court, which is holden 

irom Month to Month, . 

Cattle being diſtrained for Rent or Dammage The mam 
Feaſant, e. The Owner of the Cattle muſt go ge, Ane 
to the County Clerk (or ſome * Deputies in the? 8. 
County, for the granting out of Replevins) for Phy - 1 
a Replevy, to be directed to the Baiiiffs to re- Sq 
plevy them; and the Party muſt be bound in an 


Obligation to the Viſcount to proſecute his Acti- gond. 


on againſt him or them that did take the Cat. 
! 3 e 


tarn in 


Pe 


The Dffice and Duty of Sheriffs, &c. 
tle, or to make Return of the ſame Cattle to 
the Diſtrainer, it he by Juſtification 'or Avow. 
ry do recover. And if he purſue it not, or be 
found againſt him, then he that took the Di. 
ſtreſs, ſhall have again the Diſtreſs, and ſhall have 
Retorn' a Writ from above, e Retory' Habend', in ſuch 
Habend'. Cafe. 3 ; 
I the Goods cannot be taken by the firſt Re. 
plevin, then iſſues forth an Alias, then a Pluries, 
| | then a Totes, then a Vitbe nam. If the Sheriff 

| Retorn. return, That he cannot replevy the Cattle bt 
gcauꝛuſe that they are eloined, (or he cannot have 
the View of them ) for the Sheriff muſt make 

Enquiry if the Return be true; and if fo, then 
be muſt make a Precept to the Bailiff in Vit ber. 

nam, i. e. to take as many other Cattle, and he 
| Withey- may have an Alias and a Pluries Withernam, and 
e fo in infinitum, but hath no other Remedy in the 
County, unleſs againſt the Pledges, and for De. 

fault thereof, againſt the Bailiff; and if he be 
not able, then againſt the Sheriff. Vide Wet: 2. 
ca., 2. Co. Lit. 145. Dat. 432, 433 

This Sort of Replevin may be returned out of 

5 the County into the Court of Comman. Pleas by 
Re. fa. lo. Recordare fac Loquelam, Weſt. 2. c. 2. 3 
Ih be Sheriff, upon a Retorn? Habend', may en 

quire the Kinds of the Cattle, if the Count ot 
Avowry be uncertain. 1 Leon, 193. Rigden & 
Palmer. 1 5 
In a Replevin, no ſuch Beaſt is not a good 
What isa Return; but Averia elongata, or Null” venit ex 
good Re* Parte Querentis ad monſtrand Averia. 2 Leon, 67. 


Renlevin Sheriff on Replevin of Goods ſaith, That none 

| P evin, | 2 © | 

or nor. Came to ſhew him the Goods, it's a good Return, 

x Keb. 184. for he cannot know the Goods with- 
out ſhewing of the Party, xßf.. 
If F. S. fue a Replevin to the Sheriff, and 
mews him the Cattle of 7 N. and ſaich, They 
„„ | ate 


9 


AD. e (7 
are his Cattle, and he makes Replevin of the Sheriff 
Cattle, he is a Treſpaſſer to J. N. and the makes 
Sheriff may have an Action of Treſpaſs a. 7 
gainſt J. S. for his falſe Information: For the ole 57 
Sheriff at his Peril muſt take Notice whoſe Cat. a Treſpaſ- 
tle they be; but if there be any Fraud in the fer. 
Matter, he may aver that. 3 H. 7. 14 H. 4. 
1 Brownl. 211. Buckwood and Beal. | 

If a Man have Judgment to have a Return Wiit of 
upon a Nonſuit in a Replevin, and the Plaintiff Second 
brings a ſecond Deliverance, this is a Superſedeas Delive- 
of the Return; yet the Defendant in the Reple- raste 
vin ſhall have a Writ to enquire of Dammages; 
but if he have Judgment in the ſecond Delive- 
rance, then it ſhall be returned Irrepleviſable, 
and he ſhall recover Dammages. Hill. 43 Elix. 
B. C. Goldsborough p. 18 7. 3 

If the Sheriff doth not his Office, in ſuch Ca. 
ſes, an Attachment to the Coroners lies againſt 
him. Rep. Orig. 81. a. „„ 

As to the Sheriff's taking Pledges, vid. ſus 
Titulo Pledges, & infra. 5 

If the Sheriff return fugavit in another Coun- 
ty, or that the Bailiff of the Liberty returns elon. 
gata, or that he cannot have the View, in all 
theſe Caſes a Mit hernam ſhall be awarded. 1 Rep. Witter. 
145. b, Ann Mayowe's Caſe. 5 

The Writ of Mather nam ought to rehearſe the 
Return of the Sheriff, „ 1 

At Common Law a Man might have been No more 
nonſuited in Replevin, and have had new ones Replevin 
in inſinitum: But Weſt. 2. c. 2. feſtrains the Plain. after 
tiff for having any more Replevin after Non- 5 
ſuit, but gives the Writ of Second Deliverance, cond De-. 
Coke 2 Inſt. 240. This Writ 4s a Superſedeas in liverance, 
Law to the Sheriff, that he make no Retorn to 
the Defendant on the former Nonſuit. Coke 2 Inſt. 

rms F 4 241, 


The Office and Duty ok Sheriffs, &c. ap. 
341. This is taken away as Avowry for Rents, rand 
by 2 Stat. King Charles 2. : WY 
Return ln a Replevin, if the Proceſs continue until a a. 
upon Pro- pries iſſue out of Chancery, and the Sheriff re- WI 
cels; that | . Wel 
che De. turn upon this in B. that the Defendant claims 
fendant Property; altho* no Day is expreſly given by this Nd 
claims Wirit to the Parties, but to the Sheriff only to oſſel 
Property. excuſe his Contempt for not ſerving the Proceſs eſet 
before, yet upon the Return of this Writ the ut it 
Parties may appear and plead, (viz.) The Plain: Ind 2 
tiff may declare, and the Defendant may plead 
to it, and it ſhall not be erroneous, for there is 
no other Writ to be ſerved after this Writ; there. 
fore if the Parties might not plead upon this, it 
would be a great Miſchief, So if the Pluries be 
returned Tres Michaels, and nothing is done till 
Paſcbæ afterwards, yet at this Term the Parties 
may appear and plead if they will. x Koll. Abr. 
| 581. Gawen and Ludlow. 5 Tor Fs 
Whece Where the Defendant, whenthe Sheriff comes 
upon the to make Replevin, claims Property, the Sheriff 
Replevin, cannot proceed; for it is a Rule in Law, the 
the Claim Property ought to be tried by Writ: Therefore 
off age in that Caſe, where the Trial is by Plaint, the 
* 1 Paintiff may have a Writ de Proprietate probanda 
directed to the Sheriff to try the Property; and 
if it be found for the Plaintiff, the Sheriff is to 
make Deliverance ; if tor the Defendant, then he 
can no further proceed. Cok. Lit. 145. 6. 
And to try the Property, the Sheriff ought to 
take with him Cuſtod. Placir? Coron?. Dyer 173, 
In Replevin the Plaintiff claims Property, and 
thereupon a Writ iſſues to the Sheriff to try the 
Value. 2 Reb. 550. Witherley's Cafe. Vide Dalt; 
Sh. 435. 5 VVV 
Servant Note, That the Servant may not claim Pro. 
may not Perty for his Maſter, nor a Stranger cannot claim 
claim it. Property ; but the Sheriff ought to make Deli. 
V |  Verance, 


7% 


11 Dek Replevins. 73 
ts, rance, notwithſtanding the Servant's Claim, 
Id but one Defendant may claim Property. 
| 2 Wal. ibid. & 436. a 
re- Where one ſues a Replevin, but hath not the 
ms Delivery of the Goods, and the other avoweth, 
his nd the Plaintiff ſheweth the Defendant is yet 
to Noſſeß d of the Goods, &c. and prays that the 
els heſendant may gage Deliverance; then he ſhall Gabe De. 
he ſhut in Sureties and Pledges for the Deliverance, liverance. 
* da Wrir ſhall go forth for the Sheriff to deliver 
ad Mem. 
Where the Replevin is by Plaint, there it 
re- Ny be removed out of the County into the Com. 
nk Pleas by Recordare, and the Sheriff hereupon Recorders, 
be ſto ſummons the other Party to be in the Com. 
til Nn. Bench, or B. R. at a Day certain; and of 
ies Ul this he is to make Certificate under bis own 
ler, Peal, and the Seals of Four Suitors of the fame. 
ourt. 
nes In Replevin the Sheriff ought to take two ſorts I op 
riff NI Pledges by the Common Law, Pledges de Pro- of Pledges 
the Mavendo; and by the Statute, Pledge- 22 Retorn in Reple- 
ore abend . Coł. Com. 145. b. . 


* And note, The Sheriff muſt take Sureties, 
| and not a Pawn, 


Therefore where one brought a Replevio, and 
he Value of the Goods taken was 20 5. and the 
Bailiff took 3 J. 105. for Pledges and not Sure- 
ties, and the Party brought an Action on the 
Sar. . 2. and reſolved that the Action lies, Jones 
378. Cro. Car. 446. Moyſer and Grey. 

If Pledges of Proſequerdo are not found, and 
Jodement given, the Proceſs is erroneous. 9 Rep. 
ics Caſe, © 
'ro- but thele Pledges may be found to the Sheriff, When 
aim Nor in Court, at any Time before Judgment, but Pledges 


a0: Wer. 1 un * 


No Pawn. 


\ 


74 The: Otte and Duty of Sheriffs, &c. ſap. 
Sire for If upon the Writ to have Return ofthe Beal... 
_ of the Pledges, the Sheriff return ibil, the ad. 
tr. may the Plaintiff have a Scire fac againſt t 


= Wo Sheriff, quod reddat ei tot Avaria, or tot Cateli Not 
turn of and fo of a Bailiff of a Franchiſe, Cok. Mag. Char ken 


Nihil. 340. Sh | 
Adi But as to the Pledges Je Retorno Habendo, thi 
wers Vie, are given by the Statute of . 2. c. 2. and 
Action is given againſt the Sheriff if they are nc 
| found ; but this N not make the Proceeding 
erroneous. Per totam Curiam. Tones p. 43; 
Groſſe and Boſcawen, So i Tregooſje and Mimi 

Coe.” | | Þ 
Onar- Pledges in Replevin on Retorno habendo wel 
ton ha. not taken by the Sheriff according to the 8 
bend. tute of V. 2. c. 2. after the Plaint was remove 
into the Common Bench by Recordare ; ye 
Pledges may be found by the Court. For t 
Pledges given by the Statute of VJ 2. are on 
to give Remedy againſt the Sheriff for hy 
Neglect, and the Pledges may be found at an 
Time before Judgment. Cre, Car. 594. Trego/ii 

and Winnell © | : 

If a Withernam be awarded for the Plaintif 
Wither- of the Beaſts of the Defendant, and the Sheriff 
3 returns he had taken the Beaſts of the Deſe 
185 dant in Wihernam ; but none comes from t 
Plaintiff to have them. And now the Plaintif 
prays a Writ to the Sheriff, to deliver the Withs: 
nam to him; and the Defendant prays, that the 
Plaintiff gage Deliverance, and faith, That Pai 
of the Beaſts which he took, are dead by thi 
Default of the Plaintiff, and the Remnant he 6 
In what ready to deliver. In this Caſe the Plaintiff ſnal 
Ciſe the not have Deliverance of the Mithernam to him, 
— Plaintiff but ic ſhall remain in the Cuſtody of the Sheriff 


1 
2 De. until a Writ iſſue to the Sheriff, for the Plaintif 
liverance. (0 have Deliverance of his Beaſt z and then hall ; 


Coy 


c. Pap. 3. Of rene 2 
3ealfhme in debate in whoſe Default the Beaſts are 
J ad. 44 Af. 15. 


Note, If F. 8. be Sheriff, and he Diſtreſs be 
ken by him, there the Writ of Plaint ſhall be 


common Form, naming the Sheriff by his 


riltian Name and Sirname—— que J. S. cepit, 
d ud not quæ tu ipſe cepiſti; and the Sheriff in that 
. e Ought to make Deliverance. C. Magna Char- 
139. Rep. Orig. 81. b. 
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43 A Declaration in Replevin was for 100 Ewes Delivery 


d Weathers, and it doth not appear how many by the 


ere be of Ewes, and how many there be of Sheriff 
WelSiWeathers, and the Sheriff is bound to make De. muſt be 


very of the one Sort and of the other: For the 


ſhe Writ, cc. and the Declaration was held ill. 
at Ewes without Addition had been good 


on! nough, and the Sheriff muſt have delivered the 
oe Sort and the other; if the Writ be for Oves 


atrices, the Sheriff cannot deliver Weathers : 


Wo if for black Horſes the Sheriff cannot deliver 


bite, but is ſubject to Action on the Caſe. Allen 
NS. 33. Moor and Clygſam. 


eli Vide Stat. Weſtm. 1. 3 Ed. 1. 17. But he ought 


elenWrſt ro demand that the Cattle or Goods be de- 
Ivered to him. 5 Ce. 93. Dalt. 432. 


5 Of Returns. 
De Pone, 


The Sheriff returns, He had attached the Goods 
e Plegios; and the Form of ſuch Return, vide 


2 Sander 333- 
De Recordare fac Loquelam, Dale 6,72, 433. 
Retorm PD Replevin de Retorn' | babend, Ibid. 


0. 73. | Rezors' 


according 


0"Welivery of the Sheriff muſt be according to Wär. 


/ 


The Office and Duty of Sheriffs, &c. 


Rerornꝰ averia elongata. Vid. le Form ibid. 


Retorn', quod acceſſit ad locum, & viſum hab 
non potui, Ibid. See the new Retorna Breviu 


Where the Plaint is in the County. Court, 
the taking and withholding Cattle and Goo 
the Entry is thus: 


Plaint, TS. queritur verſus J. D. de pPito Captions 6 
5 J r injuſtæ Detent ions averiorum ipſius J. S. cont 
vad & pleg. Et invenit plegios tam de clam 
ſuo proſequendo, quam de averiis ſuis retornand, 

Dale. 437. retorn inde adjudicetar, (viz.) J. D. & R. F. 


And the Precept of Replevin is thus: 


Wat' fl. B. Miles, Vic Comitat prædict Bu 
N \ © livo Hundred de H. nec non ] 
Balli vo meo bac vice; Et utrique eorum conjunth 
& di viſim, ſalutem. Quia W. P. invenit mihi [i 
Fcien ſecuritatem tam de clamore ſuo proſequeni 
quam de averizs ſuis, videlicet, bove uno quem ]. 
cepit & injuſte detinet, ut dicitur Retorn, ſi Retin 
inde adjudicetur. Ideo ex parte Dom Regis vobisOf 
utrique veſtrum conj undtim & diviſim mando, qui 
repleg & delib fac præfat W. P. lovem ſu 
prædict, ( or averia ſua preditÞ, if ſeveral; 
quod ponat ſeu, &c. per vad & ſalvos plegios pre 
Fat J. C. ita qd fit ad prox? Comitat' meum afud 
& tenend* ad reſpondend præ;at W. de pl 
Captionis & inſ uſtæ Detentionis bovis ſui pradis 
Et gualit', &c. mibi ad prox? Comitat' meum certiſ 
cetur ſeu, &c. ſub periculo incumbente, Dat ſub | 
Dale. Sh. gillo Officis mei die, & . 3 
3 g | Per me A. B. Mil, 
EE £7" Vrercom . | 


6 6 


Li 
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J 


Pee. 5. Ot Replevids. 


* 


If chis Replevin be granted by the Deputy, Ibid. 


en he muſt ſet his Name to the Replevin 
us: 


per me J. A. unum dict Vicecom', 
ſecundum formam Statuti. 


The Sheriff or his Deputy, before this Pre- 


pt made, ought to take (a Bond or Pledge) 


ficient Security, De proſequend, or Retorno ha- 


xo, The Form of it is thus: 
Ny era ber per pꝛeſentes 
Ie me, Will' P. de C. Kc. tenert 
t firmiter obligart A. B. Mil' Ute” 
Com' pꝛed' in decem libzis bone c' 
 ſolvend” eidem Utcecomitt, c&c. AD 
quam quidem ſolutionem, cc. 


HE Condition, &c. is ſuch, That if the above. 
bounden W. P. do appear at the next County. 
wrt to be holden at, &c. and then and there do pro- 


are his Action with effet againſt J. C. for wrong. 


ul taking and detaining of his Cattle, ( viz, one 
elding, &c.) as is alledged, and do alſo make 
Return thereof, if Return thereof ſhall be adjudged 


La; and alſo do ſave and keep harmleſs and in. 


lempnified the abo ve. named Sheriff, Under. Sheriff, 

md Bailiffs, for touching and concerning the Deli- 

ery of the ſaid Cattle: That then this preſent Obli- 
ration to be void aud of none effect, or elſe the ſame 
bo ſtand, remain and continue in full Force and Ver. 

1e. | 


eriff muſt inquire of the Value of the Diſtreſs. 


if become Nonſuit, if the Defendant be ready 
in Court to avow the Taking; how he ſhall. 
ake his Avowry, Dalt. Sh. 508, &c. And the 


So 


If the Sheriff delivered Goods, and the plain Nonſuit. 
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So if there be a judgment upon aDemurrer. Ibid 


the Writ of Faux Fudgment is called Accedas u 


Suitors. 


Court, and return the ſame under his own Sea. 


TheOfficeandDuty of Sheriffs, &c. 
& 509. 
Accedas ad curiam, Recordar fac Loquelam. On 


I falſe Judgment be given in any other Coun 
Baron than in the Sheriff's County-Court, ther 


Curiam, Dalt. Sh. 425. 

By this Writ the Sheriff muſt make a Recon 
of the Plea or Suit, in the Preſence of the S 
tors ; and annex the Record ſo made to the 
Back of the Writ, and return and certifie the 
fame under Seal, and the Seals of the Foy 


Nete, Nothing but the Plaint ſhall be removed 
if they be at Iſſue. 

The Form of the Return of the Accedas, wid 
Wilk. and Dalton. 200, 

Vide Greemwood of Courts, and Dalt. 200, 272 

6. | 
80 And vid. Greenwood of Hale? far Loquelan 
and Dalt. 201,242, uito 

It's a good Return, that * the Receipt d 122 
the Writ, and before the Return thereol, noliequ; 
Court was holden, or that the Lord would notiifhy ; 
hold the Court, or that the Suitors would not d e re 
liver him the Record. N. B 

The Form of the Return of a Pone i in Replevis 
vide Dalt. 269. 
The Form of a Recordar' fac Lequelam, l 
e i 272. 

The Sheriff muſt openly read this Writ i 


and the Seals of Four Suitors, and to ſummon 


the Detendant to appear at the Day of the Re 
turn. Idem. 


u. 5. Of the Writ or Jultcis. 
The Return muſt be, Recordari feei Loquelam, 
e eſt in eodem Comitat coram Set atoribus Curie, 


and not coram me.) Id. ibid. « 
On this Writ he may return Tarde. 


urtY See the new Rerarna Brevium, from p. 120. to 
10. 


The Sheriff may ſend an Accedas ad Curiam 
a Servant, and need not deliver it in Perſon; 
3 Keb. 249. Reg. Orig. 96. 


Of the Writ of Juſticies. 


This Writ iſſues out of Chancery, directed to the 
eriff, giving him Power to hold Plea in this 
ourt for Actions of 405. or above, in Debt, 
hetinue, Caſe, &c. and other Actions Perſonals. 
is ſo called, becauſe it is a Commiſion, (and not 
n Original ) to the Sheriff to do a Man Right 
nd juſtice; it is Vicountiel, and not returnable. 
nd tho it be directed to the Sheriff, yet the 
uitors are Judges, and the Writ of Faux Fudg - Return. 
ent lies on their erroneous Judgment; and it 
quires no Return, unleſs the Action be removed 

y a Writ of Recordare, and then the Writ muſt 

& returned, together with the Record. Firzb, 
i 

The Form is thus in Debt: 


clan 


pt "Il 
, 

d nd 
ot d 


le vis 


EX V:i© Surr', ſalutem. Præcipimus tibi qd 

Faſticies A. quod juſte & fine dilatione redd 
d. 40 8. quos ei debet ut dicitur, ſicut rationabiliter 
nſtrare poterit, d ei reddꝰ debet, ne amplius inde 
NM amorem audiamus pro defectu Fuſticie, &c. 5 


7 


And ſeveral other Forms. Vid. Fitzb. N. B. 
Per totam. 6 Co. 11. 8 e 
In 


if they be at Iſſue. 


Return. 


; % 
, — 


tors; and annex the Record ſo made to th 


Pill. and Dalton. 200. 
and Dalt. 201, 242. 


hold the Court, or that the Suitors would not & 
: liver him the Record. 


So if there be a Judgment upon 3 bu Th 
& 509. Wo | wp 


Accedas ad Curiam, Recordar far Loquelam, Or 


If falſe Judgment be given in any other Coun Sec 
Baron than in the Sheriff's County-Court, ther 40, 
the Writ of Faux Judgment is called Acceda a, 
Curiam. Dealt. Sh. 425. Th 

By this Writ the Sheriff muſt make a Recoil 


of the Plea or Suit, in the Preſence of the Sui 


Back of the Writ, and return and certifie the 
fame under Seal, and the Seals of the Four 
Suitors. 

Note, Nothing but the plaint ſhallbe remored, | 


The Form of the Return of the Accedas, wil. 


| VideGreemwood of Courts, and Dalt. 209, 272 0: 


5 FO | 
And vid, Greenwood of Recordar? fac Loquelan | 


It's a good Return, that after the Receipt d 
the Writ, and before the Return thereof, nofequi 
Court was holden, or that the Lord would ne 


The Form of the Return of a Pore in Replevil 
vide Dalt. 269. 
The Form of a Reeder fac? Loquelam, | 
e. 271, 1 
The Sheriff muſt openly. read this Writ i 54 
Court, and return the ſame under his own Seal 
and the Seals of Four Suitors, and to ſummo 


the Detendant to appear at the Day of che Re. 
turn. Idem, 


hap- 5. Df the Crit of Juſticies. + . 
The Return muſt be, Recordari feci Loquelam, | 
e eſt in eodem Comitat coram Sett atoribus Curie, 


and not coram me.) Id. ibid. „„ 
On this Writ he may return Tarde. 


dee the new Rerorna Brevium, from p. 120. to 
40. EONS 
The Sheriff may ſend an Accedas ad Curiam 
a Servant, and need not deliver it in Perſon; 
"oP 3 Reh. 249. Reg. Orig. 96. | 1 | 


Of the Writ of Juſticies. 


This Writ iſſues out of Chancery, directed to the 
teriff, giving him Power to hold Plea in this 
ourt for Actions of 405. or above, in Debt, 
hetinue, Caſe, &c. and other Actions Perſonals. 

is ſo called, becauſe it is a Comifion, (and not 

n Original ) to the Sheriff to do a Man Right 
nd Juſtice ; it is Vicountiel, and not returnable. 
ud tho it be directed to the Sheriff, yet the 
Wiitors ace Judges, and the Writ of Faux Fudp- Return. 
pt ent lies on their erroneous judgment; and it 

, nofffcquires no Return, unleſs the Action be removed 
] noy a Writ of Recordare, and then the Writ muſt 
Mt dee returned, together with the Record. Fitxb. 
%%§»³Ü⁰ÜÜ ꝛ 7 7 EE 
The Form is thus in Debt: 


clam 


le vn 


u, or) EX Pic' Surr', ſalutem. Præcipimus tibi qd 
1 | | Faſt ictes ; 6 quod juſte ſine dilat ione redd 

rit . 40 s. quos ei deber ut dicitur, ſicut rationabiliter 
dener are poterit, qd” ei redd” debet, ne amplius inde 
_ lamorem audiamus pro defectu Fuſticie, & c. 

E „ | . 


And ſeveral other Forms. Vid. Fitzh. N. B. 
Wo forum. 6 Co. 11. . 


In 


80 The Dflice and Duty of Sheriffs, Se. Ich 
a what In a Fuſticies, the Fuſticies may be holden( 
Actions. Accompt; fo of Admeaſurement of Dower, Ad 

ſurement of Paſture, when a Commoner puts: 
more Cattle than he ought; ſo of a Writ of (; 
venant. Dalt. 520. Finch 118. ts 
So Fuſticies de Curia claudenda, that is, when 

2 Man ought to incloſe his Ground againſt h 
Neighbour's Ground; fo of Debt, for Money, a 
other Goods, and Detinue: So a -Fuſticies 
Nuſance, of Treſpaſs; by Fuſticies of Treſpaſs, th 
Sheriff may hear and determine of the 'Treſpi 
by a Enqueſt of Twelve Men according to th 
Order of Common Law: And the Plaintiff m 
count to his Dammage of 20/7. or more. V 


Dalt. $6, cap. 112. 4 „„ Tt 
hut if it be vi & .armis, or contra pacem, i 

Sheriff cannot determine it; therefore that ist 
Tually omitted. oo Wha 


The Sheriff may hold Plea of a Bond of 100 
Marks, &c. VVV 
Juſticies for 40l. was held and determined 
fore the Under. Sheriff, in the Abſence of th 
Sheriff; and à Writ of Faux fudgment lies, u 
not a Writ of Error. 2 Leon. p. 34. 


5 Sheriffs Taurn. 
Vide Dalt. Sh. _ 10 .. VU“ 
The Tourn is a Court of Record, holden be 
fore the Sheriff. Magna Chart. c. 17. 
The Na-. get is derived out of the Sheriff's Tourn, a 
we of it. after the Grant of this derivative Leet, the 5 
riff in his Tourn is not to meddle in the Read 
of this Leet, except in caſe of Negligence of tit 
Leet, and unleſs it be where the Leet is forfeit 
into the King's Hands. 1 

lf one be under no particular Leet, he is wil 
in the Sheriff's Tourn. R | 

K 


> chap. 3. Sheriffs Tourn. 81 
nl And 2 Roll. Rep. 74. the Sheriff's Tourn is the 
ſupreme Leet of the County. 

The Style is, 

Vic Franc. pieg Dom Regis tent apud I.. coram Style. 
Vicecom* in Torno ſuo, &c. | and not Torn Vic tent? 

bende apud L.] Dalt. Sb. 391. 

t bl Or, Car viſus Franc Pleg Don Regis apud B. co. 
„m Vicecom in Torno ſuo, | and not Tornum Vice- 

iet afcormitis tent, &c. for Tornum eft niſi perambulatio. ] 

„t The Form of a Warrant to proclaim or warn 
ſpaRihe Sheriff's Tourn, 144d. Dalt. Sl 
The Tourn is incident to the Office of Sheriff. 
maſh, Rep. 33. Mitron?s Caſe. | 


| 1 Things pre- 
The Juriſdiction in reſpect of the“ ſentable. 
5 Place where. 


, Things are inquirable in the Sheriff”s Tourn, Vide Date. 


100 and what not. . 106. 
2d il Nothing ſhall be inquired before the Sheriff in 
| the Tourn, but Actions Popular, Common Nu- 


es, Affrays and Bloodſhed. 4 H. 6. 10. 

Aſſault made on a Man is not inquirable Aſſault. 
here, it being but a. Tort to a particular Perſon, 

lor which Treſpaſs lies. 4 H. 6. 10. 


othe Country People, may be inquired there, 
lor it is popular: So of a Bridge. 4 H. 6. 19. 
They may amerce for Common Nuſances; 
nnd ſo may Stewards of Lects, notwithſtanding 
be Stat. of Merlbr.c. 18. : 5 
He may inquire de Aſſiſſa panis, and Cervitiæ Afiſs pa- 
n obſervats, by Stat. Walliæ in Magna Charta. u. 
„ Coke, . J 
Il he find in his Tourn, that a Perſon hath F fre- 
wu erected a Purpreſture in che King's High. way, he Pure. 
Wy abate ir. 29 Ed. 3. 21. b. Dalt. Sb. fo. 75 
bs J 


The ſtopping of Water, which is a Nuſance Nuſances, 
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82 The Office and Duty ok Sheriffs, &c. 
In what What is preſentable in a Franchiſe; as Defauk 
| Caſesthe in repairing a Cawſey is not preſentable in thy 
ſame that Tourn, becauſe out of his Juriſdiction being in the 
er) oo Franchiſe ; But if the Default be in the Lord 
Franchiſe, for not repairing it, this may be preſented in the 
hs. Tourn, becauſe the Franchiſe was firſt derived 

out of the Tourn. 10 H. 4. 4. 17 Fac, B. R. Lu. 
der and Samuell. | 
Vide Dalt. c. 106. 


Where and what Inquiſit ions or Preſentments taln 
an the Sheriff 's Tourn, ſhall be preſented to th 
Juſtices of Peace, and how they ſhall proceed inn 


them. 


Buy the Statute of 1 Ed. 4. c. 2. the Preſent. 
ments ſhall be by the Sheriff at the next Qua. 
ter Seſſions, and there ſhall be inrolled; and up. 
on this they aſſeſs the Fines and Amerce 


ments, and ſhall make Proceſs to levy it to the 
Uſe of the Sheriff. Jones 300. Griffith and Bedi 


Vide Dalt. Sh, ca. 197. fo. 399. 
Sheriffs Tourn, when and where to be kept, ; 


By the Statute of 21 Ed. 3. c. 15. the Tour 

ought to be kept infra menſem poſt Feſtum Paſcha 

& poſt Feſtum Sandi Michaelis. 31 Ed. 3. c. 1}, 
Vide Dali. Sb. ca. 105. fo. 390. 1 9 15 


Fho ſhall be amerced for not coming 10 the Sherif i 


Tourn, or not, 


gere. Not a Baron; not Tenants in ancient De 
Dait. 386. meſn. . . „„ | | 

I ſhall cite a Caſe or two as to Pleading i 
Actions about Amercements, for further Expl 
Cation. + | 


_ 


a 4* 


- 


Tr Uh 


hap. 
Tre 


ifeth 


J. 


J 


.  Shiriffs Courn: 33 

aun Treſpaſs for taking a Bullock. Defendant ju · Caſes up- 

eth; becauſe at the Sheriff's Tourn held in- on levy- 

; menſem Paſchz, ( vis.) 18 Apr. the Plaintiff ns d- 

preſented for nor appearing at the ſaid Tourn, ments. 

ing debito modo ſummonitus, and amerced by 

e Fay, which was affeered by Four of the 

ry at 40 5. And after, at the next Seſſions of the 

ace, ( viz.) 22 Apr. it was certified and 

ified by ſuch Juſtices of the Peace; whereupon 

e Steward made a Warrant to him to levy it, 

id fo fold it. Eq | : 

The Plaintiff demurs : A 

1. Becauſe the Defendant doth not alledge, 

at the Tourn was kept infra menſem poſt Feſt um 

aſchz, but infra menſem Paſchæ, which may as 

ell be before Eaſter as aſter. 21 Ed. 3. 15, 

2, Becauſe the Amercement is alledged to be 

ide by the Jury, and affeered by Four of the 

ors, where it always ought to be aſſeſſed by 

e Court, for it is a Judicial Act, and ſhall be 

Weered by the Affeerers appointed. Lib. Intr. Aﬀects 
| | NE: mem. 
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3. That the Amercement was levied by che 
eſendant, as Bailiff by Warrant from the Stew. 
d of the Court, where (by the Statute of 1 Ed. 
) it is appointed, That no Fine or Amerce- 
2 Dent in the Tourn ſhall be levied, unleſs it be 
{Wriified at the next Seſſions of the Peace by In- 
nture, and enrolled, and by Proceſs made from 
Juſtices to the Sheriff, &-c. Griffith and Bedle, 
1, Car, 275. %; ᷑ tn 

5 Judgment for the Plaintiff. 


Win Treſpaſs, the Defendant juſtifies for an 

mercement ſet in the Sheriff's Tourn, and Ex- 

tons were taken to itt: 3 

I. Becauſe he juſtified by Præcipe to him law- 

granted, and ſaith not at what Place. 
5 G 2 „ . 


84 The Office and Duty of Sheriffs, be. 
2.̃. He preſcribes for a Tourn to be held, an 
doth not ſhew any, or what Eſtate. 

Pceſctip- And by Hutton, a Preſcription for a Tour, 
tion by 2 or an Hundred-Court, by a Que Eſtate, is naught 
. Efare. bęcauſe it lies in Grant, and is not manurable 
but he ought to have ſaid, That the King, ant 
all they that were ſeiſed of the ſaid Hundred 
have had, and from the Time, Cc. 
And per Cur. Except he ſhewed before whon 
the Tourn was held, it was naught ; and it ouph 
to be holden before the Sheriff. x Browl. 19 

| Darney and Hardingtm, © 
. Oath of Allegiance to be taken every Sheriff 
Tourn. C. Magna Charta73, 147, 148. 


Hundred Courts, 
Vide ſupra Tit. Bailiffs. 


Hundred- It is derived out of the County- Court, forth 
Court. Eaſe of the People, as the Leet was out of ü 
” Journ. 5 LT e 
The Style is thus: 
Curia E. C. MiP, Hundredi ſui de B. in Comit 
B. tent, &c. coram A. B. Seneſchallo ibid. 
Vide Dalt. Sb. cap. 104. N 
/ Vide plus 4 Inſt. 267. 


And the Forms of Proceedings in this Cou 
| vide Wilkinſon. Wd 5” 


hap. . Of Ouginal Proceſs 1 
ol CHAP. VI. 


Wy the Original Proceſs in Real Action. and Per. 
mal Atitions, with the Retorns, as Summons, 
Attachment, &c. Of Mean Proceſs, what Ar- 
reſt by the Sheriff or Bailiff ſhall be good or not: 
Of the Bailiff 's ewes bis Warrant: What Ar- 
reft is good as to the Time of the Arreſt, before or 
after the Retorn, in reſpect of the Perſons arreſt- 
eri ed, 2h0 are previledged or protected from Ar. 
reſts er not, in regard of Perſons or Courts: Where 
Arreſts ſhall be lawful or not, in reſpeſt of the 
Warrant. Warrants to Special Bailiffs or 
known af. : Of Pledges de Proſequendo. 


65 Of Original Proceſs. 

E T it be obſerved, that regularly Writs are Writes 
directed to the Sheriffs or Coroners, but in . 
xcial Caſes to the Plaintiff himſelf, or to others; reQed, 

d the Party, as a Prohibition, ne exeat Regnum; to and to 


min 
hers, as to Judges Temporal, and Eccleſiaſtical or hom. 


ivil, to Serjeants at Arms, to Mayor and Bai 
fs; and where the Sheriff is Judge of the Court, 
Writ which ſhould have been directed to him, 
all be directed to the Serjeants of the Mace, i. e. 
here there are ſuch Serjeants. ; 


The Original Proceſs in Real Actions is a Sum. (, ;. 1 
dns, ſo in all Perſonal Actions except in Treſ 8 —_ 
Ws, and in that there is no Summons; but At. Real AQti- 
chment and Diſtreſs, in a Real Action the ons. 
eriff ſhall ſummons the Tenant upon the Land 
Demand; but in Perſonal Actions the Sheriff 
ult ſummons the * by his Perſon: 
Fas 


And 


86 The Office and Duty of Sheriffs, &c; C 

And ina Præcipe there ought to be two 805 0 
Summons, ners, i. e. two good ſubſtantial Neighbours. 

If the Tenant be ſufficient, he muſt retor 

two common Pledges for the Plaintiff, and the 


the Names of the Summoners thus: ] 
Reſpons A. B. Vic Comit infra ſcript 1 
de proſequends. 
Fohbn Do, 
Rich. Ro: 
Summonitores infra nominati, 1 S, the Dll Wr 
* fendant. 
; W. Brown 
7 J. Cook 
But if the Tenant (or Defendant) be inkf =. 
dient, then the Retorn muſt be thus : A 
e 
Reſpons A. B. Vicꝰ Com? fre ll crit "ny Wi 
 proſequend”, 
CF. Doe, 
R. Roe. 


Infra nominatus J. S. nihil habet in Balliva m 
per quod (or unde) 2 pref, nel ! 
invent in eadem. exc 


(If it be in any Real Afton, or in any Adil Shs 
of Annuity, Debt, Covenant, or other Wh ! 
here Summons lieth.) Vid. New Ret. Brev. 41! Arr 


"Ws I, Oc. 
If i in Treſpaſs, it is thus; 
Infra nominatus C. D. nib;l habet in Ballivam 


per * Actacbiari Pa , me of inven 
Halliva mea, 5 


beriff is puniſhable. 


Chap. 6. Ok Oꝛiginal Proceſs. 87 
If two Defendants, name them; if more, 


name the two & cæteri Defendantes infra nomi- 
nati nibil babent. 


If upon Diſtreſz, then thus : 


fra nominat A. B. nibil habet in Terris, Tene. P; 
mentis & Hereditamentis infra ſeriptis per . 
quod ipſum diſtringere poſſum. | 


If the Sheriff will delay the Execution of the 
Writ, he may return it in two Manners. 


bs Infra nominat J. S. non in venit mibi pleg. 
de proſequendo ; for in all fi feceris te ſecu- 


rum. 


The Sheriff is to take Sureties or Pledges of 
— Plaintiff, or elſe he need not execute the 


2. Iftud Breve mibi deliberat fuit, (or mihi ve. Turde. 
nit) adeo tarde, qd illud exequi non potui pro- 
pter Brevitatem temporis. 1 
And the Sheriff may retorn tarde in every Writ, 
except in an Attachment and in a Capias. f 
But theſe Retorns muſt be true, or elſe the 


Attachment is by Goods, and differs from an Attach- 


W Arreſt which is only of the Body of a Man. pos ge 
The Form of the Attachment is, 


Pone per wadios & ſalvos plegios B. qd fit coram, Attach- 
Cc. ad reſpond” A. de placito, GSW. ment. 


G 4 At- 


© 
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FR Fither Where the 


By the For Offences againſt the Crown which touch 
Body. Life and Member, the Attachment ſhall be by 


Diſfringas In Debt or Treſpaſs upon the Diſtringat, the 


33 The Office and Dutyof Sheriffs, Ke. 


How by Attachment may be made by Pledges as well 


| Pledges. as by Goods, ({cilicet) by finding Pledges & 
Sureties to appear. The Pledges ſhall not be 


bound in any Sum, as Mainpernors are, and 
they ſhall be x ogy if he appears not. 
rit is, Pone per vadios & ſalvos 
way, plegios, there, if the Sheriff find the Party, he may 
attach him by his Pledges ; if he find him not, 
he may attach him by his Goods, Firzh. Re, 
de Vic. 57. 


the Body. 


II the Defendant be attached by his Good, 
the Retorn muſt be, a 


Goods. J. D. infra. nominatus, Attachiatus eſt per unam 

N patellam pretij 10 d. If of dead Things, a 
valentiam, Oc. Vid. new Retorn, Brev. 146, 
147, Cc. Dalt. Sb. 208, &. 


| The Form of the Retorn of Difringas, Vid 
Dalton 223, 559. „ 


Sheriff retorned but 6 d. Iſſues, and was amer- 
ced for it. 5 OY 

Tho' the Words of the Diſtringas be qd diſtriag 

per omnes Terras & Catalla ſua in Ballroa tus, 

yet the Sheriff ought to diſtrain him but reaſon- 

ably, and not according to the Words of the 


* 


Writ, Kiel. 117. „„ 
Vide Dali. Tir, Return of Writs, & Tit. Retorns 
Brevinm, | | IT 


Mean 


haj 


hap.6. Ot Sean Procels. - 


Mean Proceſs. 


Nhat Arreſt by the Sheriff or Bailiff ſhall be good 
and lawful or not ; either as to the Manner of Do. 
ing, the Time, or in reſpect of the Warrant or the 

ay Wl Perſons arreſted. 


a. As co the Manner, 


It's commonly ſaid, a known Bailiff need not Sbewing 
ew his Warrant, altho it be demanded, nor a the War. 
xecial Bailiff without Demand: As to London, in rant. 
Uckall's Caſe it's ſaid, the Serjeant need not to 
bew his Mace, becauſe he is ſworn and known, 
tho not to the Party, 9 Rep. Mackallys Caſe 69. 

And yet in the Counteſs of Rutland's Caſe, it's 

eld a General Arreſt by a Serjeant, by ſhew- 

ng his Mace and couching his Body with it, by 
ying, Sir, I Arreſt you, is inſufficient, for he wybat the 

ughe to ſhew at whoſe Suit, out of what Officer is 
ourt, for what, and of what Retorn, that the to ſay and 

arty may know what to do, 6 Rep. 52. Dat. 110, do. 

Where the Sheriff doubting a Reſcue, cauſeth 

Serjeant of the Mace to arreſt one firſt on an 

ion of 1007. entred in London according to 

iſtom, and after the Sheriff arreſts him by 

9 ed Satisfac', this is unlawful, and the Ser- puniſhed 

ant was ſeverely puniſhed, and the Court diſli- for feign. 
d ſuch feigned Actions againſt Law. 6. Rep, ed Action. 

2, Dalt. 110, 8 Oy > 

The Sheriff muſt not diſpute the Authority No diſpu · 
the Court, cho' the Proc be erroneous, Vid. ting Pro- 
Pe, & Dalt. 104, 106, 1079. „ 
If the Officer comes to arreſt a Man, and when the 
 flyeth, the Officer may purſue him and take Party fly. 
im in another County, but he cannot beat etb. 
im, Ce. becauſe he was not arceſted : If * the 


ea 


3 


Stranger's againſt whom the Writ is, the Proceſs is wil 


' Of Arreſt , If the Sheriff arreſt a Man before a Writ u to 
| before the him delivered, it is a Treſpaſs; yet in the pleaMW or 


7 e Bill was proſecuted per 9d? the Sheriff maks 


90 The Office and Duty ok Sheriffs, &c. 


Arreſt of Bailiff he flyeth or draws Weapon, hy 

„ may. 2 EKA. 4.7. Des. 111; -: 
Specrall II a Special Bailiff, by force of a Warrant a 
Bailit ar- a Capias in Proceſs, enters into the Houſe of 7.1 


ſti | ; 
7D. ina the Door being open, and there takes J 


Houſe. ſerved as to J. D. and all Strangers: And if ay 
Stranger reſcue him, he at whoſe Suit he isx 
reſted ſhall have Action againſt him. 2 Rl 

Abr. 277. Hodges and Mark's Caſe. 
A Capias was retornable on All-Souls Dy 
Dies Joris which is von dies Furidicus, which the Steil 
" rTetorned, and ſo let the Party go, it is a ba 
Retorn; the Writ was good, and the detaininy 
of the Party on it lawful, and he was command: 

ed to bring him into Court. Pop. 205. 


As to the Time. 


Writ deli- ing he need not ſay that the Writ was delivered 2; 
vered. It ſhall be intended that the Bill of Mida be 
was delivered to the Sheriff before the Arreſh 4 
and before the Warrant made: For the Arrel 

being after the Proſecution of the ſaid Bill © 
Middleſex, and it being ſaid in the Plea, that thx 


Pleading, bis Warrant, it ſhall be intended to be delivered 
do the Sheriff before the Warrant made: And 
If it were not ſo, the Plaintiff ought to har 
ſhewed it in his Special Replication; but he hs 

_  ving demurred to it, has loſt the Advantage. 
ful. „ I ide 3 Lev. Rep. 93. C Lev. Ent. 193. Deſen. 
Juſtifica·. ꝗant in Treſpaſs juſtifies under a Warrant upon 
an Attachment out of Chancery to the Sheriff, C. 
The Plaintiff traverſes, That the Writ was de. 


livered before the Battery; Deſendant rejoins, 


+ 1 RE ' + - Mr C2 
was delivered the 27th of May, and before the 

Arreſt he had no Notice but that it was delivered 

to the Sheriff; Plaintiff ſurrejoins, That before 

the Arreſt the Writ was not delivered. - The 
Defendant rebuts, that he had no Notice as be- 

fore, and tenders Iſſue; and the Plaintiff demurs 

and by the Chiet Juſtice and the whole Courr, 
Judgment was given for the Defendant. 5 3 

For Firſt, That it is not Material, if the Writ Delivery 

be delivered to the Sheriff before the Warrant not Mate- 
and Arreſt, fo long as in Truth there is a Writ, 3 
which warrants the whole. Secondly, There being in Tiuth 
a Writ, and a Warrant upon it, the Bailiff ſhall there be « 
not be charged for executing it, for he is not Privy, Writ, &. 


neither had Notice of the Time of Delivery of Notice not 


it to the Sheriff, and he had tendred an Iſſue of given to 
the Notice which thePlaintiff had refuſed to accept. Officer. 
If a Latitat retornable die Lune prox poſt era: Arreſt on 


Sancte Trinit (which is the 10th 0 July) comes the Day 


of Retorn 


to the Sheriff to arreſt J. S. he may arreſt him god: 


on the ſaid roth Day of July. 2 Roll. Abr. 378. 
May and Hoper. So a Capias in Proceſs may 
be executed the Day of the Retorn. So a Capias 

ad ſatisfaciend', But 5 
The Sheriff upon a Capia, in Proceſs, may not But not - 
arreſt the Party after the Day of the Retarn, and after, and 
before the quarto die poſt; as if the Writ be re... ore th 
tornable Oct ab Pur?, which is the gth Day of Fe. 5, Lian 
bryary, and the Sheriff arreſts him on the rot 
Day, the Arreft is ill; for the quarto die poſt is 

but a Day of Grace, and the Party may appear 

before that Day if he will. 33 H. 6. Siderfin 229, 

Ellis and Fackſon. And tho' the Sheriff may re- Office 
turn his Writ after, yet his Office quoad arreſt. Jud at- 
ing is determined on the Eſoyn Day, ſo that 2 


Caſe . 


An 


Dalton p, 1 16. is not Law. 1 Keb. 718. meſime = _ 
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Perſon. 


Perſona- 


92 The Office and Duty of Sheriffs, &c. 


An Arreſt in the Houſe, the Door being open 
at Six of the Clock at Night is good enough, 

By the late Act of Parliament, none can be ar. 
reſted on Sunday, except for Treaſon, Felony o 
Breach of Peace. 29 Car. 2. c. 7. 5 

But by a late Act, 5 Anne Reginæ c. 9. for the 
better preventing of Eſcapes out of the Queens Bench 
and Fleet Priſon, It is enacted, That it ſhall be 
lawful to apprehend and take upon the Lord; 
Day any Perſon or Perſons, by Vertue of any 
Warrant or Warrants granted in purſuance of 
this or the former Act. 1 Ann. Seſs. 1. Stat 2 


e. 5. | : 4 


In reſpect of the Perſons arrefted. 


Sunday. 


4. if he arreſt one Perſon for another, and on 
that ought not to be arreſted on the Account of Pr 
Fettion or Priviledpe. | 


Min. The Sheriff had Proceſs againſt one 4dderly, 
Ling che and he took one Adderby ; if he were known by 
one Name or the other, it is good, alit not. More 
407. n. 548. „ 


Heought If the Sheriff executes a Capias, and there i 


at his Pe- no Original to warrant it, he is excuſable; but he 


_ rilto take muſt take Notice at his Peril of the Perſon and 


—_ Goods that he arreſts, for he is not to examine 


fon, Ge. Whether the Original be ſued out or not: But il 


he arreſt F. S. inſtead of J. N. he does it without 

Warrant. Dalt. 112. 5 ye 
Capias againſt G. and E. B. affirms himſelf to 

ting ano. be G. and is taken, yet this {hall not excuſe in 


ther. Falſe Impriſonment; the ſame Law of a Conmi/+ 


ſion of Rebellion. Hardreſs 323. Thurbane's Caſe. 


FI 


hap. 6. Of Piiviledged Perſons, 93 
A; concerning priviledged or protedted Perſons, let us 
ſee who are priviledged from Arreſts or not. 


Here I ſhall briefly ſay ſomething of a Non Non mit. 
emittas ; of the Office and Authority of the She -“ 
he riff on it. Vide Dalt. 183, 463, 464. 
„Stat. W. 2. c. 39. gives it: For when Bailiffs By + *. 
be of Liberties had retorn of Writs, upon a Man. © #7: 
dae to them, they would do nothing. Now a 

Remedy is given by this Stat, commanding the 
of Wheriff qd non omittat propter aliquam Libertatem, 
A C0 * Præceptum Dom Regis. 2 Inſt. 

1. And, 1 | 
wr a Bailiff make an inſufficient Retorn, a Now When. 
omittas ſhall be granted. 2 Roll. Rep. 336. 

Attachment is a Non omittas in it ſelf, ergo the Attach- 
Sheriff may break the Houſe to take the Perſon. ment. 
J FL EEE: 

Form of pleading Non omittas, Cap ad Satis- 

faciend', and on Mandavi Ballivo, Retorn, Arreſt, 
ler, and Eſcape. Vid. 2 Sand. 98. : 
by WY Pleading Non omittat, Fieri fac upon Manda- 
for: vi Ballivo retorned. 1 Sand. 304. 
Peers of the Realm are priviledged; ſo Dut- Peers. 
- is cheſſes and Counteſſes by Diſcent or Marriage ; 
he but as in the Counteſs of Rutland Caſe, there the 
and Sheriff was excuſed by the Writ, tho' it appears 
ine in that ſhe was a Counteſs, Coke 6 Rep, for the 
i' Officer ought not to diſpute the Authority of Officer 4% 
the Court: For Cap' upon Contempt, as Reſcous, . 
c. lies againſt a Peer. Dalt. 104. Dy. fo. 60. 9 Co. 
68. & 10 Co. 70, & 76. Finch 103. W 
The Body of a Peer may be taken in Execu- 
tion upon a Statute, if he had not Goods nor 
Lands extendible. Dalt. 105. e 
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94 The Otice and Duty of Sheriffs, &c. 
Clergy. Miniſters in the Church are priviledged from 
Arreſt. Artic. Cler' c. 3. 1 R. 2. c. 15. 1 Marie 


C, 


| Arreſtin One that is not priviledged from Arreſt, by 


Weftmiz- reaſon of his Attendance upon his Buſineſs in 

fer. Holl. ſome Court of Juſtice, or ſome other Way privi. 
ledged, by ſome ſpecial Rule or Order of Court, 
may be arreſted in Weſtminſter Hall, tho' the 
Court be fitting there. Pract. Reg. 73. Vid. eund, 
Tit. Priviledge. 


| Kirig'sSer. Wiltſhire, Under - Sheriff, was impriſoned by the 


vant may. Lord Chamberlain for arreſting Sir George Haſt. 
ings, Servant to the King, upon a Cap Ulaga? 
Litt. Rep. 65. Wiltſhire's Caſe. Pe 
Upon 2 Per Cur He may well arreſt him, for it is at 
Cap. Url. the Suit of the King himſelf, and he is ſworn to 
ſerve it. And by all the Judges of England, he 
who procured the Commitment of the Under. 
Sheriff ought to pay all the Charges and Ex. 
pences. And it is adjudged in 1 Keb. 40. The 
King's Servant is not fo priviledged from Arreſts, 
but that the Sheriff ought to retorn his Writ, un. 
less he ſhews his Priviledge on the Arreſt, 
Queens The Queen, or Queen Dowagers Servants are 
Servants. not priviledged. Sed vide poſtea, & 1 Lev. 1 52. 
Leave lt ſeems they are priviledged from Arreſt, 


given. Without Leave, but that they may be Outlawed, 


Vide Pract. Reg. 504. Tit. Priviledge, 
Where In the King and Moulton's Caſe, the Court de. 
Notice clared their Opinion tobe, That none of the King's 
ought to Servants in Ordinary can be arreſted without 


Lord Notice firſt given to my Lord Chamberlain, who 


Chamber- Cannot Priviledge any perpetually, but in conve- 


lain, nient Time muſt either remove ſuch, or make 
them pay their Debts; but if the Bailiffs, with- 
out Notice, do arreſt any ſuch, the Meſſengers 
of my Lord Chamberlain cannot reſcue the Pri- 
ſoner by Letter (che Arteſt being lawful), 1 


y Warrant, but the Party is puniſhable for his 
ontempt, for no Man can know the King's Ser- 

ant by his Face, but he may ſhew his Priviledge 

on the Arreſt. 15 1 
They alſo conceived the Warrant of my Lord His Wat 
hamberlain to the Meſſenger, to take all Perſons Reſ: 
hat detain ſuch Priſoner, is a Reſcue and againſt ** * 
w, and is to be only againſt the Plaintiff that 

ied, for the Bailiffs had the King's Warrant to 

rreſt, and had no Notice before the Arreſt 

hat he was the King's Servant. This was Sir 


nge Hamilton: Caſe, one of the Privy Cham- 
a er. 2 Keb. 3. Pract. Reg. 70. Tit. Arreſt. | 
If a Parliament- Man be arreſted on Mean p,,1;a. 
at Nroceſs, or taken in Execution, it's proper for ment may 
to Ihe Parliament, when they meet, to diſcharge diſcharge. 
he im; for in Sir Rich. Temples Caſe, the Juſtices 
er- Woubted whether they could do it or not. Twiſ® 
'x- We dmanded why he did not ſue his Writ of 
he Wriviledge out of Chancery upon the retorn of his 
ſts, NRlection. Siderfin 42. 2 Keb. 3. Sir Rich, Temple's 
an. NC. Vide Dyer 60. 0 


Clergy-Men called to the Convocation, and 
heir Servants, have the ſame Priviledge as Parlia- 
ment-Men have. Finch. 140. Dyer fo. 60. eundo, 
rando & redeundo. Stat. 8. H. 6. c. T. . 
By the Court of Chancery one was diſcharged Chancery 
rom an Arreſt, being done as he came to put Privi- 
in his Anſwer. 1 Rep. in Ch. 92. & p. 22. There ledge. 
s a Chancery-priviledge from Arreſt, and Privi- 
ledge in other Courts for Officers and Attor- 
neys. Vide Pratt. Reg. Tit. Arreſts & Priviledge. 
nve- Dat. 114. 2 Ss ae | 
ake As to Protections, the 24 Inſtit. p. 56. upon ProteQi« 
itt Sr. 33 Ed. 1. Cc. is very full. All Protections ons. 


gers that are not Legal, which appear not in the Regi- _ 
Pri- ter, or warranted by our Books, are expreſly _— 
no Saint the Branch of Magna Cbarta, 1 Inſt. 13r. 1 
„ „ VV Nulli 


a Rader Time ſued forth, whereby any Ambaſſador, 6; 


; 2 or Domeſtick Servant of ſuch Amhaſſado 


| Punifh- 


Perſons But no Merchant, or other Trader within th 


protected jn the Service of any ſuch Ambaſlador , &c. ſhi 


His Ser- of ſuch Servant be firſt Regiſter'd in the Sect 


vants to tary of State's Office, and tranſmitted to tit 
be regi- 
ſtred, ec. 


' Thivs - That this Act ſhall be allowed in all Coun 


96 The Office and Duty of Sheriffs, &e. 
Nulli differemus juſtitiam. As a Protection u 
der the Great Seal granted to any Man, dires 

ed to the Sheriff, &c. commanding him thy 
they ſhall not arreſt him during a certain Tim 
at ſuch a Man's Suit, which hath Words in it, ; 


Pr erog ativam quam nolumus eſſe ar guendam. 2 1 

56. This Protection was adjudged to be void. 2 
No Writs Note, By a late Act paſſed 7 An. Reg. it 4 
to arreſt enacted, T hat all Writs and Proceſſes at a 


receiv'd as ſuch by her Majeſty, or Domeſtid 


may be arreſted, &c. ſhall be deemed null a 
gs ne 

That any Perſon ſuing forth any ſuch Wi 
ment of and all Attorneys, Cc. and Officers executing 
ſuch as of the fame, being convicted by Confeſſion, 0 
ſhallſue by the Oath of One Witneſs before the Lori 
them our, Chancellor, the Chief Juſtices of the Queem 
Bench and Common-Pleas, or any two of then 
ſhall be deemed. Violaters of the Laws of Nation 
c. and ſuffer ſuch Pains, &c. as the Lord Chat 

cellor, &. ſhall judge fit. „ 


not to be Deſcription of any Statutes againſt Bankrupaſfg 
y him. have any Benefit by this Act, and no Perſot Pep 
ſhall be proceeded againſt, for the Arreſting th 
Servant of any Ambaſſador, &c. unleſs the Nam 


Sheriffs of London and Middleſex, who ſhall han 
up the ſame in ſome Publick Place in their Office 
whereto all Perſons may reſort, and take Cop 
without Fee. 


Publick of this Kingdom as a Publick Act; and all Judge 
AQ. ec ate to take Notice of it, without ſpecial Plea 


Chap: 6. Pubiledges. Pꝛotetons. 
ing; and all Sheriffs, Bailiffs, Cc. are to have 
regard to this Act at their Peril. 


In reſpect of the Warrant, what is good or not to 

juſtifie Arreſt : Or where Arreſt ſhall be lawful 

or juſtifiable by Force of a Warrant or not, and 
where i it's good without ſhewing the Warrant, 


A Warrant made to three conjunctim & divi- Warrant 


ice, may be ſufficiently executed by Two. 2 Roll. 

Rep. 137. White and W. Uſher. 

So a Sheriff makes a Warrant to Four, &. cui. To Four. 

lber eorum, quod ipſi caperent: Two of the Four 

take him, it's good. Yelv. p. 25. King and Hobbs, 
For Warrants of this kind are not to be re- 
Wembled to Warrants of Authority to mak or 

"Wake Livery. 


her, either of them may do it. Co“. Litt. 181. jointly. 
We Cro, El. 913. meſme Caſe. 


& 
. Ferrers Kt. ubi revera he was not Knight, but 


Waronec, this was not a good Warrant; and the Officer 
"Weputy-Bailiff being killed by Sir Fohr's Servant, killed. 

| . not found Murder in the Servant, becauſe 

Wis Warrant was not good; and upon the Trial 

| be Was acquitted. Jones J. 346. the King and 
re... 
Tze Sheriffs Bailiffs cannot execute a Writ di- Bailiff5. 
„eaded to the Sheriff without the Sheriff's Warrant, 

Jad il he do, he is liable to an Action. 
If the Writ comes out of the King's. Bench, then Return 
de Warrant muſt be, Ia 94? habeam Corpus efus in R. B. 
ram Dom Rege, 8&c. 

If out of the Common Pleas, then it muſt be lac B. 
ta q habeam gehe eſus coram Fuſticiariis Dom 

Regs, &c. H | Where 


, 


in; this being a Warrant for Execution of Ju. to Three. 


Diverſity: 
A Warrant to Two Men jointly to arreſt ano. To Two | 


The Sheriff up On a Bill of Middleſex de Wesen. 
his Precept to the Bailiff of Weſtminſter to arreſt Warrant, 


33 The Dice and Duty of Sheriffs, dec. 
There the Marrant ought to be ſhewed, or not. 


A General If three Writs of Capias in Proceſs at the Suit 
Arreſtup- of F. S. againſt F. P. are directed to the Sheriff but 
on Three and the Sheriff make three Special Warrants to 
Special one Special Bailiff, and he comes to FJ. D. and gail 
1 arreſts him generally, without ſhewing him in T 
what Action, neither is it demanded of him; buWikey 
_ preſently upon the Arreſt, a Stranger reſcues him; til t 
Action on the Caſe lies againſt the Stranger for all 2. 
the Three, for this was an Arreſt in Law upon all. Win b 
Trin. 16 Fac. Hodges and Marks, Mm 
| Reſcue. o if the Writs and Warrants were at the Suit 
of Three ſeveral Perſons, and the Bailiff arreſh 
bim generally, as before; for this is a good Ar. 
reſt for all, and all ſhall have Actions for the 
| Reſcue. Id. ibid, . 
When to lle is not bound to ſhew his Warrant at firſt, 
be ſhew:- Or to ſhew at whole Suit it is, before he had 
peaceably ſubmitted to the Arreſt. Cro. Fac. 15,MWDif 
e nn OS 
Ought to But in the Counteſs of Ratland's Caſe it is hol. Noth 
declare at den, when the Sheriff or other Perſon by his Au-Whin 
2 thority arreſts another, he ought upon the Ar. 
Suit, O. reſt ro ſhew at whoſe Suit, out of what Cour, 
for what Cauſe, and when the Process is return 
The Rea- able, to the Intent that if it be upon Execution, 
ſon. he may pay it, and free his Body, or agree with 
the Party, or put in Bail according to the Law, 
and to know when he ſhould appear. This i 
meant after a peaceable Submiſſion. Cro. Reports, 
the Caſe of Hodges and Markes thus, which is 1 
leading Caſe in the Point. But when the Party 
makes Reliſtance or flieth, he need not make ſuch Nn 


* 


| Declaration, Dalt. 110. 


Thi 


* WChap. 6. Ok Warrants, — 7 
The Bailiff who had two Warrants againſt Where 
f. None, at the Suit of F. S. laid his Hands on him, the _ 
and having both the Warrants in his Pocket, he "eee 
Suit fid, I arreſt you by Force of a Warrant I have ; in his 
mill, but did not ſhew it him, nor had it in his Hands, Pocker. 
sto nor told him at whoſe Suit. (This was not a 
and Bailiff con. 1 1 * 
nu The Court refolved, 1. This Arreſt without Defen- 
buWſhewing the Warrant, and telling at whoſe Suit, dant 
um; til the other demanded, is legal. r 7 
ral 2. This Arreſt without having the Warrant e 
1 all. Win his Hand, and having both Warrants about 
bim, is well enough, tho? he did not ſhew by 
which of the Warrants he arreſted him. For 
he being under the Bailiff's Arreſt, is in Cuſto- 
dy there for all Cauſes, for which the Sheriff 
had made his Warrant againſt him, tho' the 
Sheriff or Bailiff do not mention any ſpeci- 


firſt =—_ | 
ba And Roll. C. J. in another Cafe, took this Special 
„Difference; a Special Bailiff is bound to ſhew Bailiff 


his Warrant to the Party whom he is to arreſt, __ 
ocherwife the Party arreſted is not tied to obey 
him; but he is not bound to ſhew bis Warrant to 
Ar-WaStranger. NE = „ 
ouſt, But a known Bailiff, i. e. one that is common- A known 
* ly known, is not bound to ſhew his Warrant to Bailiff, 
ion, any, | os | „ 
wit A ſworn and known Officer (be he Sheriff, Sworn 
Law, Under. Sheriff, Bailiff or Serjeant ) need not ſhew Officer. 
bs Warrant, yet upon the Arreſt the Officer 
ought to declare the Contents of the Warrant, 4 
wra, FE | 5 „%% or be 
If Officer arreſt a Man before he has a War- Arte be» | 
ant, and afterwards procures a Warrant, yet the ant... 
ict Arreſt was unlawful. Dalt. 111, 


The H 2 Jo 
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The Dffice and Duty of Sheriffs, &c. I 
OnaSum- So if the Officer do make a Warrant for Sum- 8 7 
mons. mons or Arreſt, not having the Original Writ MW # 
or Proceſs warranting the ſame, if it appear to 
the Judges, they ſhall commit the Offender to Wl ri 
the Gaol till he has paid 10 J. to the Party prie- if th 
ved, and 20 l. to the King. But a Capias with. 
out Original, is ſufficient Warrant to the Sheriff. 1 
43 Elix. c. 6. 1 Fac. c. 25. Dalt. 111, 112. 


Capi as. 


Of Pledges de Proſequendo. . the 


The Rea- The Reaſon of Pledges in Actions is, 1. Secu 
ny * rity for the King's Fine. 2. For the Benefit o cie 
ease che Defendant, if Judgment be given againſt the ing 
Plaintiff. Taking of Pledges is to the intent tha Ple 
the Party Plaintiff ſhall proſecute his Suit. 33 
The Sheriff was at Election (formerly) whe 
ther he would ſerve the Writ or not, if the Pledge 
were not found; but now it's held, they may be 
found hanging the Writ: Formerly it the Plain. 
tiff ſued one unjuſtly, the Judges would amerce 
the Plaintiff grievouſly, till the Statute of Mod: 


rata Miſericordia was made. 3 Bulſt. 277. Dr. Hi 
| ſey and Moor. Pratt. Regiſt. 484. 1 ſom 
fall. Now if no Pledges be returned, it's not aide gat 
Jeofail. by Stat. 18 Elie, which aids inſufficient Returnlby - 

but not no Returns; and therefore the Perſon 

gainſt whom to have Judgment is not returned 

tor the Judgment ought to be againſt the Plain 
tiff and his Pledges, and ſo this is no Retum A 
Noll. Rep. 447. But ſee after. PG ſhall 
Upon O. If upon the Original Writ Pledges be not the 
riginals. turned (becauſe the Writ commands that MRet: 
Pledges be found, that then, Cc. and it is to thiithe 
King's Diſadvantage if Pledges be not found S' 
the Lofs of his Fine) it's Error. But the SheriWhis ( 
may make Replevin without Pledges finding, at 5 

the 


it is at the Sheriff's Peril if doth not take Pied 


9 
1 : 
= 


Vide ſupra Tit. Replevin. Cro. Car. 594. Tregooſe and 
Winnele. 
In B. C. Pledges muſt be endorſed on the O- 
riginal, tho' they may be filed at any Time after 
the Return thereof. 2 Keb. 299. Hedges Caſe, 
Vi wn plus ſub titulo Replerin Vide ſupra ſub 
tituls ſur Summons and Attachment. 
Neicher the King nor Infant ſhail find Pledges, King or 
for no Amercement ſhall be upon their Default; Infant not 
therefore it were in vain for them to find Pledges. 4 
2 Leon. p. 4. — 
Scire fa againſt the Sheriff for taking inſuffi- Prece. 
cient Pledges. The Form of the Sheriff's return- dent. 
ing, that he had attached the Defendant by 
Pledges. Hurt. p.77. Trevor and Michelborn, 2 Sand. 
333. 
Vide Dali. Sb. 209, 273, 459, 433, 438. Nora. 
Sed vide late Act for W of tbe 
Law, 4 & 5 Ann. ca. 16. That no Advantage or 4 & 3 
Exception ſhall be taken for the Default of en- n. 
tring Pledges upon any Bill or Declaration. | 


Here it may be a proper Addition to obſerve. 
Won: Things concerning the Diſturbance made 


ide(Y2gainſt Officers in the Execution of Proceſs iſſued | 


by Authority of the Law. 
For diſturbing the Proceſs 7 the Law. 


An Action of the Caſe will lie againſt him chat For hin. 


ſhall hinder, diſturb or prejudice one that hath hg one 

Ie Franchiſe or Liberty of the Execution and 4 
Return of Law and Proceſs in an Hundred or 
Mother Place. F. N. B. 95. Reg. Orig. 103, 104. : 


Fr inchiſe 


So if a Man be diſturbed to take the Profit of 5 


bis Office. 1 Cro. 548. Popb. 141. 
So againſt him that ſhall diſturb an Officer in To attach 
Ihe Execution of his Office; as in the attaching or or diſtrain 


and Goods, 


H3 
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and diſtraining of Goods, and lieth either for the 
Officer or Plaintiff in the Suit. N. B. 102. 
From do- So ifone hinder an Officer in doing of Execy- 
ing Exe- tion in his Office at my Suit: As where the She. 
A h riff ſhall} come to another Man's Houſe, where 
ofa Stran. the Goods of the Deſendant are, and the Door 
ger, Ce. of the Houſe being open, another Man, not the 
8 Owner of the Houſe, doth ſhut the Door, and 
keep him out: Or the Owner of the Houſe, or 
another Man ſhall convey away the Goods, and 
preveat Execution, I may have an Action againſt 
him. 7 
But if a Man do fo in his own Houſe, or to 
prevent the Execution of his own Goods, no 
Action will lie. 5Co.91. 1 Cro. 308, 309. Wood 
Cale. Vide poſtea. NE 

So of the So if I have an Execution againſt the Goods 
Goods of of F. S. and he hath Goods in the Houſe of 
ett K. L. and the Sheriff comes to the Houſe, and 
of x L. tells K. L. who he is, and wherefore he comes, 
55 and deſires him to open the Doors to him, and 
he keeps him out that he cannot do Execution, 

lͤ˖ may have this Action againſt K. L. 5 Co. 93. 
For con- So if an Officer be coming to arreſt a Man, ot 
vey ing a- attach his Goods at my Suit, and another Man 
Phd * apa convey away the Goods or the Perſon, fo that 
be attach. the Officer cannot do his Work, I may have this 
ed, Ge. Action. F. N. B. 192, 21 H. 7. 40. 18 Ed. 3.3 
Wie But it was agreed, That upon a Ca Sa' the 
che Fheriff Sheriff may not break open any Man's House 
may no: to make Execution, but he is puniſhable for it; 
break o- but upon a Capias Utligatum he may enter any 


3 Man's Houſe to apprehend him; for no Place 
Mans 


Ilouſe. Ought to protect. him againſt the King: But whe: 
e eee” Tt might upon a Feri factas, or extend; facias, 
break the Houle of any to make Execution, was 
doubted ; but no Doubt, if the Doors were open, 

he might enter, for the Law gives him Author! 

0 ty 


Chap. 6. | Diſturbing Pzoceſs of Law. 103 
ty thereto; as an Executor may enter to take 
Goods left there by the Teſtator. 1 Cro. 908. inter 
Syman & Greſham. £ 
Which Action was brought againſt the Defen. For ſhut. 
dant for ſhutting his Door, and hindring the She ing bis 1 
iff to ſeize the Goods of G. B. in his Houſe. wr 
And Fenner and Yelverton were of Opinion, That the She- 
the Goods being in the Defendant's Houſe, who riff to 
is a Stranger to the Execution, he is not bound {iz* 
to take Cognizance of the Sheriff*s Intent in Goods, - 
coming to make Execution, and his ſhutting the 
Door was lawful; and altho there was Loſs to 
the Plaintiff, yet it was dampnum ſine injuria: And 
t appeared not that the Goods of the Cognizors 
which were in the Defendant's Houſe, came 
thither 5 and if they were taken by the Defen- 
dant as a Treſpaſſor, the Party, whoſe Goods 
they are, or the Sheriff upon Execution may 
come within the Houſe, if the Door be open, to 
kize them, becauſe the Defendant had them by 
mlawful Means. - „ 
But if the Defendant had taken them by Alter 
awful Means, vis. by Bailment or otherwiſe, where the 
neither the Party himſelf, nor the Sheriff, can ; oy 
come within the Houle to ſeize them; and there- e 
fore the ſhutting the Door was no Cauſe of ARi- by lawful 
on for the Plaintiff. Means. 
To this Williams agreed in omnibus, and that Where 
the Sheriff might not break any Man's Houſe to the She. 
make Execution, unleſs in the Caſe of the King, viff 2 
or for a Contempt; and thereupon Judgment for 77,0" 
the Defendant. i ED 


to make 
Executi- 
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He MM 
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„ CHAS Vi 


Of Bail. Of ſpecial Bail, Who (hall take Bail No 
or not. Of Bail-Bonds. Explication of 23 H. 6 e 4 
c. 10. The Deſign of the Statute. The Form 1 Nelab 
be obſerved n to the Statute, What Obl. Nein 
gations and Conditions are wit bin the Statute, o utiot 
wot. In reſpect of the Perſons and Officers 1 I the 
whom they are made. In reſped of the Form, nd c 
of the Courts, and of the Sureties. The Meanin r ell 
of the Words colore Officii, Of the pleadi Ml It 
the Statute of 23 H. 6. And when and how to h Plain 
pleaded. What Appearance to a Sheriff's Bond ij Neiſe 
good, or not. 12 the Sheri 14 s Retorn on taking nd 
Bail. Of Inſufficient Bail. Of refuſing Suft 
cient By and the Remedy a ainſt the Sheri 
for ſo doing. The Sheriff 's * ing this Statute in 
Action. \ againſt him. Of Bail. Bond. 
being diſcharged or aſſigned. Of other Bondi, 
beſiles Bail-Bonds, entred into to the Sberiff ; 4 © 
for being a true Priſoner Saving harmleſs from he 
Eſcapes ; For Fees, &c. * the pleading there- 
unto, with all the late Caſes and Reſolutions rt 
lating thereunto. 


Of Bail. 4n 


All is 1 called, becauſe the party bailed 5 

delivered by Law i into the Cuſtody of thole Jant 

that are his Bail, and who are to anſwer the Nene 

Plaint if they do not produce the Principal to 

Special do it. 
Bailin The Cauſe of Marking the Roll ſor fp cl 
P. R. on Bail in the King's- Bench is, becauſe the Cauſe oli 
Letits!, Action does not appear upon the Latitat, by hea; 
and iat c. which the Party is arreſted, but it is made 


010i | 
nal. appeal 


hap. 7. Dkk Bail. 18 

wear by the Declaration ; but in the Common- 

leas, where they proceed upon Original, the 

zuſe of Action does appear. 5 
Now one that is in Execution in Cuſtody of Upon an 
„Je Marſhal of the King's-Bench, is not com- + you 
% Nelable to find Bail, if another Action be brought Alen 
„ Nganſt him; but if he be in the Heet on Exe. tion in 
ution, and an Action be brought againſt him Cuſtody 
the King's-Bench, he muſt either be removed of the 
nd committed to the Cuſtody of the Marſhal, . b 


i > X 6 7 | 
elle he muſt put in Bail to the Action. 4 8 0 
ing Wl It is the Common Courſe of London, upon _ 
X be laint before the Sheriffs, and a Precept to the fort gy 


rjeant to arreſt one, the Sureties ſhall be found 


, In Londen. 
d offered to the Sheriffs, not the Serjeants. Ss 


of 

if 3888 Mayor's Courts „ Widow and Clark's 
er 2 | : 8 | | | : 
11 Therefore in ſalſe Impriſonment the Defen- 
2nd: Want pleads the Cuſtom of London, That on Entry 
ud, Plaint in London, a Serjeant may by Paro, 
4 otherwiſe, arreſt the Defendant to anſwer 
gem Ihe Plaintiff; and ſhews, That J. S. entred a 
ber WF int in the Compter againſt the nowPlaintiff, and 


at he was a Serjeant, and arreſted him and 

arried him to the Compter till he found ſuffi. J Rep. 

ent Bail. The Plaintiff confeſſeth the — 256 

om, the Entry of the Plaint and Arreſt, and 

at he offered Security to the Sheriff; and of 

his he gave Notice to the Defendant, and yet 

carried him to the Compter. The Deſen- 

lant demurrs. Per Cur', The Serjeant, upon 

ender of Bail to the Sheriff, is not bound to ſet 

al to ſhe Party at large, unleſs the Sheriff ſend a 
 W\arrane teſtifying this to him, Cro. Car. 196. 

cial erciwall and Salmon, 1 Roll. Abr. 561. & 1 ones 

iſe of ep. ſame Caſe, but the ſame Point does not ap- 

„ by Pear, it being ſaid the Bail was tendred to the 

deriff. Vid. Gen. Abr. fo. 682. in Margine. 8 
= | | ee | 


«3 


106 The Dffice and Duty ok Sheriffs, &c. 


See Cro. Eliz. 77. the ſame Point agreed, when 
an Arreſt was upon a Plaint in the Coun . tt 
Nottingham, and the Defendant in Gaol unde, 
Cuſtody of the Mayor, and not of the Serjean; 

Where And Cro. Eliz. 168. it is ſaid, That in all Codice 

2 poration Courts, the Mayor who is Judge, & 

Judge and Gaoler alſo; that Bail being a Matter of Recor, 

Gaoler. cannot be found before any but the Judge 
the Court, and not before the Serjeant, tlio: 
ledged ſecundum Conſuetudinun Ville, But Ba 
for Appearance only, may be taken by the Se 
jeant. Cv. Fee 945 95-0 

Capiss for Tf a Capias for the Good Behaviour be dir 

the Good cted to the Sheriff by the Juſtices of .*/ize, : 


mw upon this the Sheriff makes a Warrant to J. Mund 
to take him, who took him accordingly, and \ 

the Party tenders 7. S. ſufficient Bail for hi. 
Appearance; and J. S. refuſeth it and keen. 

him in Cuſtody. This makes him not a Tre Ye 

paſſer ab initio ; for 'tis not bis Office to tab und 

Bail, but the Sheriff's, 2 Roll. Abridg. se ide, 
A i 55 dr hi 
Bail for . Neither the Sheriff, nor any Juſtice of theWail | 


one taken Peace, can bail one taken by a Writ of Cy 
by Cap Excommunicat?. But he is Bailable by the Kay» 
Excom'. Bench, 1 Bulſtr. 122. Hall and King, 
\Capias muſt he taken out, ne ſealed and 
delivered to the Sheriff againſt the Bail, be 
Tefatum, fore he can be taken by a Teſtatum in another 
County; and becauſe in Robinſons Caſe it wu 
never delivered to the Sheriff, but all retorned 
in one Term, the Execution was ſet aſide, 2 Ke. 
424. Robinſon's Caſe. 4, 
Scire Fac The Scire facias againſt the Bail, uſually is lef 
againſt four Days with the Sheriff before the Retorn ol 
the Bail. it; but if it be not, it is well enough, 2 Kev. 229 
Retorn. Bare and Porter. | 


Judgment 


c. Pap. 7. Ok Special Bail. 107 
hen Judgment in a Scire facias againſt Matucap- Retorn of 
8, the Bail is liable by the Judgment; and if Seife Tac“ 
be Freeholders in the ſame County where 2h t 

e Recognizance is made, then they muſt have nucaptors. 
otice and Time, becauſe the Scire facias may Notice. 
retorned: But if they be Strangers, the She- 

fis not bound to warn them, or give Notice, 

t retorn Nihil on both together; for this is 

t of Favour to the Bail, who at their Peril 

ght to bring in the Principal, 
In Action brought againſt the Baron and By Hus. 
eme, and the Husband is only arreſted, yet the band for 
ireWuband muſt put in Bail for his Wife, if the bis Wife. 
ame of the Wife be in the Writ, elſe he is not 

und to put in Bail for her; for it is the Writ 

u warrants the Bail, Pract. Reg. 43. Vid. Cro. 

liz. 370. Cro, Fac, 445. & x Med. 8. Stiles Rep. 

7. VV > 
Yet in 1 Keb. 241. inter Nevil & Cage, the Hus- 

ind is not bound to put in Special Bail for his 
Vile, if ſhe be not arreſted; but he muſt appear 
r himſelf and his Wife, and muſt find Special 
bail for himſelf. e „ 


Note, Where Bail is put in De bene eſſe (as in a Bail d be. 
udges Chamber) the Plaintiff cannot fue the wee. 
dhteriff*s Bond till it be refuſed or ſet aſide; but 
e ought to except againſt it in the Judge's 
31171111 ũę ũ EEEEEEn=:: 
w But 1 think he may except againſt it after, 20 Days 
ned Within a certain Time. According to an Old to except. 
Rule, it was Within 20 Days. Pract. Reg. 110. 
Where, how and to whom Commiſſions may com- 
de granted to take Bail in the Country, in any miſſions. 
action or Suits depending in the Courts at 
Melt minſter, and how ſuch Bail ſhall be juſtified, 
de 4 & 5 W. & M. c. 4. and hereupon 20 Days 
ue allowed to except. 


* 


20 Days ; 
to Except, 


See | 


108 The Office and Duty of Sheriffs, &c. 
See alſo 1ſt Part of Inſtruct. Clerical Tit. 5. 
* See alſo the late Stat. for Amendment of d 
Bail, Law, how Bail Bonds may be aſſigned to ih 
. AR _— 


Of Bail- Bond. 


BailBonds Note, The Statute 23 H. 6. c. 10. enacted, 
taken by Sheriffs, Coroners, Cc. ſhall let to Bail Perſy 
Sl. 23 by them arreſted, or in their Cuſtody by Forg 
H. 6. c. 10. of any Writ, Bill or Warrant, in any Perſo 
FR Action, or becauſe of any Indictment of Treſp 
upon reaſonable Sureties, (having ſufficient wit 
in the County) to keep their Days in ſuch Place 
Cc. as the Writ, Cc. require; (ſuch as are i 
Ward by Condemnation, Execution, Capias Ui 
lagatum, or Excommunications, Surety of Peacy 
or committed by Command of the Jultices, an 
Vagabonds, refuſing to ſerve according to 

_ Statute of Labourers only excepted.) 


The Explication of the Statute of 23 H. 6. 


This Statute is frequently pleaded in ot 
Books, and many Caſes about the Nature of tb 
Statute; and the Retorns and Pleadings ther 
upon we meet with, which if methodical 
digeſted, would be the better and more clea\iþ 

explained. „ 1 
Leet us ſee how the Common Law was befor: 
the making of this Statute — 

At Common Law, if the Sheriff had raket 
any Man by the King's Writ, he muſt not be 

dileelivered but by Breve de homine replegiando, a 
Breve de 6 was not compellable to take Bail of any 


Rake. 2 Sand. 60. 


| But 


9 - 


up. 7« Of Bail Bonds. 109 


zut this Statute compels him to take Bail, and To pre. 

Deſign of this Statue is to provide againſt vent Ex- 
> Extortion of Sheriffs, who would not deliver tion. 
m wichout great Sums, Cro. El. 808. Sir George 

N. : | TD 
Yet if he was in Execution, they would take And dif. 
h Bonds as they pleaſed, and let him at large. charge 
dr. 518. Plowd, Com. 67. b. out of 


Now the Statute preſcribes the Form, and that 1 | 


f 1 


oe Sheriff, under Colour of his Office, ſhould 8 1 
A x oppteſs the Party to make him any other this is: 


ligation, for the Statute makes the Obligation 

id for not purſuing the Form, but not in the 

ter thereof. This Statute was made for the 

nloners Benefit; for the Miſchief before was, 

hat the Sheriff not being compellable to bail 

im, would extort Money to bail-him. Mod. Rep. 

This Statute alſo hath Three Branches, as it is 

Dive and Manningham's Cale, Plouden. 
. Commandment and Authority to the She- To whom 

if to let to Bail ſuch Perſons as are Mainper: it extends. 
ble: So it extends to Coroners, Stewards of 
ranchiſes, Bailiffs, Keepers of Priſons, cc. 

2. A reſtraining Branch, That they ſhall not 

Wt to bail ſuch Perſons as be in their Ward by 


| ondemnation, Execution, Capias Utlagar', or 
icalyMWxcommunication, Surety of the Peace, and ſuch 
ea ſhall be committed by ſpecial Commandment 


if the Juſtices, nor Vagabonds. 1 1 

3. The third is, to make Obligations void, taken The Con. 
n any other Form than the Statute limits; Thar dition of 
v Sheriff, nor any of his Officers and Miniſters a- 1. * 
ot be Meld, ſhall rake, or cauſe to be taken, or make appear. 
nd"! Obligation for any Cauſe aforeſaid, or by Colour ance. 
am their Office, but only to themſelves, Fan Perſon, 
wr by any Perſon which ſhall be in their Ward, by the 
Courſe of the Law ; but by the Name of their 0 ce 

: and 


* 
{ 


110 @TheOfficeand Duty of Sheriffs, &c; 
and upon Condition written, That the ſaid Priſong 
ſhall appear at the Day contained in the ſaid Wri 


Bill or Warrant, and in ſuch Places as the ſaid Bi 2. 
| Ke. ſhall require: And any other — taken i his 


them in any other Form, ſhall be woi 


Again, there are Three Forms to be obſerve 
Vide Dalt. 357. 11 


| Three 1. That it ſhall be made to the Sheriff hin 
Forms. ſelf. = 
2. Note, Theſe Words (For any other Cauſe) 
fer to all that went before, as well thoſe contai 
ed in the Exception, as in the firſt Branch. The 
Not of fore a Bond taken of a Man in Execution is void 
one in Ex- by this Statute, and the Surety may plead, thi 
' ecution, Was taken by him in Execution as Sheriff, and 
the Words, Colore Officii, make it void; for he le 
him to Bail who is not Mainpernable. Plowd. 6g 
80. Dive and Manningham, 5 
The Stat. 3. Note alſo (Nor any of his Officers); it is ne 
miftaken fo, and the printed Statute is miſtaken. It is nc 
in Print. the Sheriff, nor any de ſes Officer ( or any q 
„eis Officers), but not any des Officers; not eqns Of 
ficiarii, but alii Officiarii. And ſo is old Rafa, 
— is in French, and fo adjudged in Langham! 
Caſe. 955 


Marſhal. In Debt on Bond to Leut hal, the Defendant 
pleaded it was for Eaſe; it was held to extend to 
the Marſhal, tho' he is not one 4e ſes Officers, bu 
one des Officers and Minifters of Juſtice. 3 Keb. 71. 

- --... - Bondey ans Fropate. l 
Miſreci- And if the Statute be miſrecited, it may | 
tal. demurred to, as it was in this very Caſe, Cre. E 
108. Teuſſell and Acton. See after. 
Again, as to the Three Forms to be obſerved 


4 | I; That 


hap. 7. Ok Ball⸗Bonds. 111 
1. That it ſhall be made to the Sheriff himſelf, 
de infra. 

> That it ſhall be made to him by the Name 

his Office. i 

z. That it ſhall be only for Appearance at the 

Jay and Place. Cro. El. 862. Cotton and Vale. 

And. 175. meſme Caſe. ms | 


But as to the Inſufficiency of the Sureties, that Sureties: 

Matter, and not Form, and the Obligation i is 

at void. Vide infra, _ 

The Statute preſcribes the Form, and that the He muſt © 

henff, under Colour of his Office, ſhould not purſue the 

pref the Party to make him any other man- Form, not 
r of Obligation; for the Statute makes the Obli- by Mat- 

tion void for not purſuing the Form, but not 

the Matter thereof: Therefore the Sheriff may 

ike one Surety, or one that has no Land in the 

bunt. Cro. El. 808. Sir George Clifron's Caſe. 

1d, Rep. 3 2. Frankln's Cale. 1 

Per Hobart, ex relatione Twiſden : Becauſe the 

tute would make ſure Work, and not leave it to 
oſitions what Bonds ſhould be taken : There. 

Mee it was added, That Bonds taken 1 in any other 

Worm ſhould be void. 


Viat Obligations and Conditions are good, or not. 
Adam 1. In reſpect to the Perſons and Officers to 


nd to whom they are made. 
„ but 2. In reſpect of the Form. 
b. 7 ' 


1. In reſpect of the Officers or Perſons to 
hom made. 

Such Bond given to a Deputy of a Bailiff of To what 
Franchiſe is void, or to an Under-Sheriff's De. Officer, 
My, it muſt be to the Bailiff or Sheriff himſelf, Dali wa 


J p. 69, Tavenor s Caſe. x 


| Office. Bond, the Defendant demurs upon Oper. 
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Serjeant A Serjeant at Arms, attending on the Pe. & 

at Arms. dent and Council of the Marches of Wale, Mand 

not an Officer a this Stat. Cro. Car. 9. A Ca 

and Stratford. Stiles Rep. 234. Barton's Caſe. Da N 

1 3 

Barros If the Bailiff of an Hundred, which is a Fraſagai 

an Hun. Chiſe, takes Bond, he muſt do it in the Sheriff: 

dred, Name. 3 Keb. 21, 117. 127. Monday and Froga 360 

| | This Bond muſt be taken tO the Sheriff in A 

ſelf, and not to another. Dyer 119. 10 Rep. 10 Bon 

.-: 7 Ed. 4: 5. Plows.: Com: 68. 4.0, * : =: put 

Serſeant The Houſe of Commons had voted one go. 

_ A's guilty of High Treaſon, and the Plaintiff beiniſof \ 

Houſe of a Serjeant at Arms, took the ſaid V. into Cuſi C/ 

Commons dy; and the Defendant entred into Bond to H A 

Plaintiff, conditioned for the ſaid V. 's Appen end 

ance, who did not appear. Debt was brough gun 

and on Demurrer, Per Cur, it's a void BonMbou 

by the Common Law, being entred into for EH Def 

and Favour of the Priſoner, and he was not bailed 

able. But the Court agree, the Plaintiff was noffpea! 

an Officer within 23 H. 6. c. 10. Obj. The Con and 

dition recites the Bond was entred into for ApMWilan 

Eſtoppel. pearance only, is an Eſtoppel to ſay it was fi the 

other Cauſe. Per Cur, Here is no Eſtoppel; met 

Eſtoppel is when the Bond is a good Bond, the h 

the Recital is an Eſtoppel ; but when the Boni ud 

is void, the Eſtoppel is void too. Hardreſs. p. 4 

| Norfoll's Caſe. 1 _ 7 
Setjeant. A Serjeant to the Houſe of Commons is net 
wio.ithin this Statute. 1 Keb. 391. Norfolk and An 

| Wer. | | NG 

If to the This Statute doth not extend to a Bond mad, 

Plaintiff. o the Plaintiff himſelf. Allen p. 58. Leech and þ 

N oo on 0 e * anf 

If not, The Bond not being taken by the Sheriff 1A 

in the the Name of his Office, in Debt upon the Lay 

Name of by 


Chap 74 5: De Bail⸗ Bonds. 85 : 113 
Sed non allocatur; for the Statute is not pleaded, Pleading 


15 and it may befor a juſt Debt. 2 Keb. 620. Facques's the Star. 
Full Caſe. Vide Dalt. 52:2. Gro. Elix. 862, 8c. „„ 
Dill. Marſhal and Under-Marſhal of the King's- Marfhal 


Bench is within this Statute, and if he takes Bond of B. R. 
againſt this Statute, tis void. Cro. El. 66. Brace. 
inge and Vaughan, 9 Co. 98. Vide ame, & Dult. 
360, 519. | CN bak DOT RD 
| : A Bond to Neele, Sheriff of Warwick, and the County iu 
Bond was to Neele Vic Com? præd, and Warwick the Mar- 
put in the Margent. Per Dodderidge, This is not a Bent. 
good Bond, he ought to be named Sheriff, and 
of what County. 2 Rolls Rep. 360. Neele and 
Cooper. J! 8 
2 Ojer of Two ſeveral Sheriffs Bonds, De. Tüte 
ſndant demurs. 1 Saund. 290. And upon the Ar. jointly 
gument it appeared, that Three were jointly bound, 
bound ; and the Plaintiff declared againſt the and de- 
Ei Deſendant ſingly, for which Defendant demur. Clare - 
ed; but it was anſwered, That it did not ap- you ons 
pear the other Perſons had ſealed the Bonds ; * 
and if not, then their Bond was ſingle notwith. 
ſtanding 3 and if in truth they had ſealed, then 
Wile Defodant ſhould have pleaded ic in Abare- 
ment, and that they were living, Cc. And the 
whole Court was of the ſame Opinion, And 


* 


Judgment pro Quer, niſi, &. 


47 to Appearance, &c. whether the Form of the Com! 
Aition is good, or not. F 


Vile Dal. 358, 359, 360, xc. 


An Obligation to the Sheriff to appear and Tospptai 
wer, 8&6. is void by the Statute of 23 H. 6. and an- 
Alter to appear to anſwer; for the Party by the ſwret. 
Law may appear, yet Judgment may be given 
by Default. Ney 53, 54. Low Ever's Caſe. Dyer 
1 274 


| Given be- Et wide 1 Reb. 5 5 4. pl. 66. Where a Bond given 
Writ, Cc. as delivered) was allowed good. See after. 


” . n, anſwer to F. H. as ſhall appertain, and farther 


= Bond for If the Sheriff take an Obligation for the Ap 
| Appear- pearance of J. S. before Proceſs comes to him 


1x4 Che Office awp-Duty of Sheriffs, Sr. 

. 274. contra 172» Rowles and How. Sed wide poſtua, 

e Condition to make an Appearance, quere if 
good. | 


Regs to the Sheriff for Appearance, ( before the Writ 


„Obligation was taken by the Sheriff for an Ap. 
lng pearance at Weſtminſter, and the Term was A 
adjouru- journed to St. Albans, and the Party appeared 
GT ghere; he had not forfeited the Obligation, quere. 
440. n. 578. Corbet and Dawning. 
'The Obligation ſhall alway relate to the Day 
and Place comprized, and he ought to appear 
at the King's Bench, or elſe he forteits his Bond 
| Aſ95 466: See affrer - ..o-- 
Toanſwer The Condition was, If the ſaid F. D. per 
as ſhall fonally appeared, Cc. 4 die Paſche in 15 dies, 1 


Relation. 


to do and receive as the Court therein ſhall 
cConſider in that behalf, That then, Cc. it's a void 
Bond. Cro. El. 672. Scriven and Dyther. Dali. 512, 


ance be- to arreſt J. S. and after the Proceſs comes, thi 
fore Pro- Qbligation is good. Siderfin p. 15 1. 1 Keb. 554. 
— * Bail-Bond was to appear at Veſtminſter, di 
FSaͤabbati prox poſt Purificat', to anſwer, it's ill; it 
was intended the Feaſt-Day, 3 Keb. 260. Rid 

n b,, 7 5 
Miſtake Bill of Midadleſeæ was returnable die Veneri; 
of the the Condition of the Bail- Bond was, If the De 
Day. fendant appeared die Sabbati, it is a void Bond. 
1 Sand, Fi. 22. Bennet and * Dalt. 5 23. 
ear Condition to appear and anſwer, is good e- 
1 nough, 2 Cro. 286. tho Mildmay and Cor hi 
ſwer. Caſe was objected, being intended generally tout 
anſwer any Action, and the Writ was of Tu N 
paſi. 3 Keb. 422: Briſcoe and Richardſon, Th = 


Chap. 7. Ot Bail⸗ Bonds. 115 
4. Tune Condition of the Bond was, That if the Iaſeaſible. 
i Defendant do appear in Banco Regis ſuch a Day, 
then the Condition of the Obligation to be void; 
en yet per Curd both are good. For if theſe Words 
'rit N were omitted, it is but Surpluſage. Siderfin 456. 
Maleverer and Hawkins. 2 Kb, 615. meſme Cale. 
Ip. Mod. Rep. 35. meſime Caſe. | OY „ 
1d. To a Condition to appear before his Majeſty's To appear 
red Juſtices of the King's. Bench at Veſtminſter. The at Hi. 
ert. ¶ Defendant pleads the Statute of 23 H. 6. and that 
this was alia forma; it ſhould be coram Dom Rege 
Jay dicunque, &c. yet it was adjudged good. The 
eat Statute is not to be avoided by ſuch Miſtakes of 
nd Returns. 3 Reb. For, 611, 627. ND 
So in Cadwell and Dawkins Caſe the Condi- Variance 
der- tion was, Ad reſpond” E. exec in plac Tranſ. de allowed. 
„0 ro. and the Writ was, Ad reſpondend E. in pla- 
ther Neo Treſp' ac etiam Billæ 1001. de debito, &c. this 
al N Variance is not material, if the Bond be made 
void in the Name of his Office, and the Condition 
u. Mexpreſs the Time and Place of his Appearance, 
Ap nd at whole Suit, it's enough. Cro. 2 286, 
im lars and Haſtings, Sir Tho, Jones 137. Cudwell 
ad Dawkin's Cale; fo Kerby and Curtis. gs 
The Condition is, If ſuch an one who is ar. To appeat- 
reſted on a Latitat appeared perſonally, and perſonal- 
anſwered, Cc. in regard his Appearance is neceſ- V. 
ary to put in Special Bail, if the Party require it, 
the Bond is good. Cro. El. 776. Bowles and Herſteo, 
19 Rep. 100. En 5 „„ 
A Writ out of the King's Bench was return - Appear- 
able out of Term, the Sheriff takes the Party, ance on a 
ind takes Bond to appear at the Day of the Re. 1 oy 
urn, and for Non. appearance brought Debt on 8 
this Obligation: This Bond was void by the Sta. Term. 
ly to ute, and the Sheriff ſhall not be amerced for 
T Non. appearance, nor liable to any falſe Impri- 
ſonment by the Party. 2 Siderfin 129. Jenkins and 
. b . 


116 The Office and Dutyof Sheriffs, &e; 
Toanſwer The Writ is placito Tranſ. the Condition of the 
Tra»ſ. e Bond is to anſwer Ac etiam Bille 100 l. in placit 
* l. Jebiti is void, being another Writ ; but if the 
hh Wriz were in placito debits, or the Bond taken 
only to anſwer the Writ in placito Tranſ, it were 
well enough. And a Ni capiat per Billam wg 
awarded on Demurrer by the Plaintiff upon the 
Defendant's Plea upon the Statute, it being in alis 
forma, 3 Keb. 164. Mildmay and Cage, and p. 711, 

-— Moor and Finch, Dalt, 52 1. 
Ad reſbn- Ad reſpond? de placito debiti is good, without 
And mentioning the Sum. The Bond ought to be made 
ee to the Sheriff by the Name of bis Office, and 
our men- Ought to expreſs the Day and Place of his Ap. 
tioving Pearance ; and theſe Circumſtances being obſer. 
the Sum. ved, tho it be variant in other Circumſtances, it's 
not material. Cro, Mich. 9 Fac. 286, Villars and 

Haſtings. Dalt. 5 21. Stiles 257, 258. 

The Sheriff cannot take Bond to appear at 
another Day than is contained in the Writ, 2 Kc. 
Bond ta- If an Obligation be taken by the Sheriff after 
ken by the the Day of the Return, it's void by the Statute, 


Sheriff and is not a ſingle Obligation; and the Statute 
—_ 2 was made to prevent ſuch great Oppreſſions; for 
the ge. the Party ſo taken after the Return, may not be 
turn. bailed without coming before a Judge; and he 
may not do this out of Term without the Con- 
| ſent of the other Party. Siderfin 30 1. Courtney and 

Phelps. SY LE 
On At- L. gives Bond to the Sheriff, being arreſted 


tachment by Attachment out of the Chancery. The Cot 
out of dition was, That the Defendant ſhould appeat 


Chancery. ſuch a Day in Chancery, apud Weſtm. ubicungue 

fuerit. This Bond is within the Statute, but here 

Variance. the Variance makes it void, Ubicunque fueru. 

2 Keb. 526. Levezer and Radſhaw. Stiles 234. Barton 
and Low. 3 Keb. 599, 614. Kirby's Calc. 


Chap. 7. Ok Bail-Bonds, "Tip 
As to Courts, 


The Sheriff, by Vertue of an Atechinent un Court or 
der the Privy Seal of the Court of Requeſts, — 
took the Defendant, and for his Enlargement 
made the Obligation to appear before the King's 
Counſel, &c. Per Cur, Here is no Warrant to 
take the Body, or the Obligation; for that Court 
hach not any Power by Commiſſion, Statute or 


t Common Law. Dall. 5 20. 
q Dale. 521. Upon a Bond iſſuing out of a Court Per Du. 


that had no Authority to 12 it, this Bond was reſs. 
\P- WW aid to be taken by Dureſs, and ſo avoidable by 

er: the Award of the Court. Cre. Eliz, 646. altho it 
1s alledged, that the Sheriff took it colore G 


fei. 


So upon an Attachment out of the Chancery. Chancery. 
Dal. ibid. Stiles Rep, 234. 

But the Sheriff ought to obey the Proceſs out Darchy- 
of the Durchy.Court, for that is appointed by Act Court. 
of Parliament, but the other is not within —_ 
deatute; for the Statute ſpeaks of ſuch who are 
in their Cuſtody by Cours of Law. So this 
Obligation is 1 415055 by Dureſs. Cro. El. 646. 

Stephens and Fludd. 2 Anderſon 122. meſme Caſe. 

Plaint in a Court. Baron of 397% and an At- Court- 
tachment againſt the Defendant's Goods, and de. Baron. 
tained till the Plaintiff cauſed a 40 J. Bond to 
be made to the Plaintiff himſelf to appear and 
anſwer, and Condemnation by a Day, and plead- 
ed the Statute of 27 H. 6. This Bond is void at 
Common Law. 

les void alfo for Extortion, becauſe of the un. Extortion, 
reaſonable Sum, Cc. and the Statute doth not 
extend to ſuch a Bond. 1 Keb, 872, 873. Randall 


and R eite. 


13 be 


113 Che Office and Duty of Sheriffs, &c, 


Not ar- Tze Condition was to appear before the Ju- 
cording ſtice de B. R. at Weſtminſter, and ſaith not ad pia. 


Kyle of cita coram Nobis tenenda ubicunque, & c. the Vari. 


the Court. ance is not material, and by common Intend. 
ment it is the ſame Court. Sir Thomas Jones 46, 
Kirby and Curwin, „ 


As to Sureties. 


The Statute ſaith, That he ſhall take Obliga. 
tion with ſufficient Sureties; but this is for the 
Benefit of the Sheriff, that is, for his Indemnity; 
that if he be amerced for Non-appearance of the 
Party, he ſhall have his Remedy; for he may take 
what Sureties he thinks fitting. Mo. 636. Cotton 

and Vale, Dalt, 364, 5 210. + 
Bond not Therefore if the Sheriff take Obligation fer 
void for Appearance, it's not void per Stat. 23 H. 6. for 
—_— Inſufficiency of the Sureties, or that the Surety 
| dF had no Land; for the Sheriff may take one Sure 
ty or two. ait 6 177. = 


Snreties. 


The Sheriff is Judge of the Sufficiency, and is 


no Plea to ſay, he took Bonds of inſufficient Per- 
ſons. Moor Rep. 118, Cotton and Vale. ; 

And tho' the Surety be not an Inhabitant in 
the County, nor had any Eſtate there. Dal. 


5 __ 5 . 
Party The Party that gives the Bond, mult be in the 
muſt bein Ward of the Sheriff. So is Beaufage's Caſe, vid 
ard. 10 Rep. 99. b. Winch. p. 20, 50. Empſon and 
Bathurff, ' - - : » „ 
The Bond 50 Condition to appear; the Defendant on 
muſt — Oyer pleads the Stature of 23 H. 6. That the 
raken of, Plaintiff ( Bailiff of St. Edmondibury) impriſoned 
| Whois in the Defendant without Warrant, and thereon 
Jawful took the Bond. Per Cur, It's an ill Plea; for the 
Cuſtody. Bond muſt be taken of the Perſon in Cuſtody, 
i. e. lawful Cuſtody ; and this Bond is fold 


Chap. 7. Ot Bail-Bonds: rer 


, 

„ Wby Dureſs at Common Lay. 3 Keb 756,560. Lord 

„.lt and Birket, Sit Thomas Jones 76. miſme 

3 +  TNaT | 97 7 | ; 

d. MW The Sheriff upon a Fieri Fae took Bond of To pay 

6, Iche Defendanc to pay the Money in Court at Money in 

de Return of the Writ, thisis good, and not void Court, 
by Stat. 23 H. 6. Vid. Dalton 443. 10 Rep. 99. 
Beaufages Cale. e | - 

3. Colore Officii, 


Cole Officii is taken in malam partem. No hat it 

4 Sheriff ſhall take Obligation contrary to the is, and to 
Statute Colors Offici, As one in Execution e. what it 

ſcapes and is retaken, and then a Bond is made extends, 

for his Enlargement, this is Calore Officii. But if * n 

Sheriff take a Bond for a true Debt, this is 

00d, becauſe it's not Colore Officii, 2 Leon. 118, 

om ou, RE OE i 

Debt on Obligation taken by the Plaintiff By the 

Sheriff, of the Defendant his Clerk, upon Con- Sheriff, of 


- 4 — = 
8 . " b n 12 _ , reer 
+ 2 R 1 err ER TEES TR. & SOR g 
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it's dition to pay the King's Silver into the Exchequer bis Clerk, 

er- Within Fourteen Days after he received it. The | 
Defendant pleads Stat. 23 H. 6. and averred it 

in Was taken Colore Officii. And upon Demurrer it 

alt, vs adjudged for the Plaintiff; for the Statute 


doth not intend ſuch Obligation taken of them 
ich are not to appear, 8 Cuſtody. The 
Plea that the Bond is taken Colore Officii, will no: 
avoid a Bond taken of the Party to do what he 
zugt. Mo. n. 685. Cartwright and Daleſworth, 
—7˙ dd,, od HSE 
A Bond for Tuition of a Child as Curator, Curator. 
and to give Account to the Ordinary, is but a Tutor. 
voluntary Undertaking of the Guardian, and fo ' 
not within the Stat. 23 H. 6. and it's good at 


Common Law, notwithſtanding 3 Hf. 149, 
Keb. 671. c I 
5 . Ne, 


x20 The Dice and Duty of Sheriffs, 8, 
The Worte, If the one Part of the Condition be ac: 
whole cording to the Statute, and the other not, all 
erg ib 4. ſhall be void; for the Statute extends to the whole 
'* oainft this Bond. Dive and Manningbam. Pl. 68. b. Palmer 
— in Rep. 378. Noel and Cooper. ke | 1 
any Point. If the Sheriff take Bond for a Point againſt this 
: Law, and allo for a due Debt, the whole Bond 
is void. Hob. p. 14. 8 
Vide Dalt. Sb. 521. If it be good in Subſtance, Mem 
tho not in ſome Circumſtanees, yet within the Ws to 
Stat. Cro. Fac. 286. 745. 


Warden, Note, The Warden of the Fleet, and the King" 
e ex- Palace at Weſtminſter, are excepted out of thi 


_ cepted. Act. 
1 | Of Pleadings. tia 


Reguls, Repula. This u a particular private Law, ml 

79 . ought to be pleaded, 

Where Condition was, That J. S. appeared in B. R 

not plead» &c. The Defendant demands Oyer, and fo de ma! 

d. murred, becauſe it is not taken by the Sheriff Ms X 

in the Name of his Office. Sed non allocatur; the | 

Statute being not pleaded, ( as Mbelpdale's Caſe) N red 

no Exception can be taken againſt it, for it mij Pen 

be a juſt Debt. x Sand. 155. Dive and Maming . 

bam's Caſe, Parker and Wells. Siderfin 24. Alf 

and Robinſon. Hob. 13. contra. 3 Keb. 320, 361, Wil 
rn, tonnes 

"Hite See 2 Saund. 153, 155. Action againſt thefll | 

Where not late Sheriff for ſuffering an Eſcape, and returtt 

pleaded. ing Cepi Corpus, &c. Hereupon Judgment wi 

given ſor the Plaintiff, and the Reaſon thereo 

entred becauſe the Defendant had not pleaded 

the Statute, and ſhewn the Matter of Fact, o 

which they wouldinot take notice, unleſs it w 

pleaded. And Jultice Twiſden ſaid, It had 1 

Oe 


FORGED i, | | \ 
! 


ap. 7: Df Bail-Bonds) + ror. 
e. Wherly been ſettled fo ; yet he thought it ought 15 
all Wo be ruled and ſettled otherwiſe, bur the Court 
Je Wrould not recede from their former Reſolutions 
Ind Judgments: And therefore it was adjudged 


* 


or the Plaintiff. 1 


Where the Arreſt is in one County, and the 
id ond taken in another County, this Bond was 
ad to be out of the Statute ; and the only proper 
ce, Memedy which the Defendant hath to avoid it, 
the Wh to plead per Dureſs to it. Dalt. 521, Cro, Fac: 


" Condition to appear in B. R. according to piea no 
ſtom, at the Suit of A On Oyer the Defen- ſuch Cu- 
ant pleads, There is no ſuch Cuſtom in B. R. ſtom. 

s the Plaintiff hath alledged, to appear to an 
iam Billz, and ſo the Obligation void. The e etiam 
Plaintiff demurs, and Judgment pro Queremte ; Bills. 
becauſe the Statute of 23 H. 6. is not pleaded, 

being a particular Law. But it might be pleaded 

the Bond was by Dureſs, being in another Man. Dureſs. 
ner than the Statute allows; and that Statutg 
makes the Bond void for the whole. 2 Keb. 620. 

eri; Keb. 60, 181. Forth and Walker.. 4 
the If the Statute be miſrecited, it may be demur. Miſreci- 
ale) red to. Siderfin 3566. Holbay and Bray. 2 Keb. 278. tal. 


may Pench and Moodnot b. . | 
nin . Q4re, How the Court will take notice of it, 
An y the printed Book, or by the Record, or other- 
—_—_ . HE 


Regula. To plead an Appearance, and not to ſay, neguls. 
Prout patet per Recordum, #s naught. Prout pa. 
Rn, : tet, &c. 

So Corbet's Caſe: On the Sheriff's Bond it muſt 
be averred a Record in the Rejoinder as well as 
in the Bar. 1 Brownl. 91. Andrews and Robins. 
Cro, El. 456. Corbet's Cafe, 2 Keb. 250, 278. Kvight 
i ame ont 


— ——— — Ä — > res 
. 


122 The Office and Duty of Sheriffs, &e, 


Nun ef f. Tho! the Bond is made void by Act of Paris 
Fum not ment, yet the Party may not plead Non eſt fattun, 


. But muſt plead the Special Matter, and take Ad 


Traverſe, In Debt upon Bond, the Defendant pleads the 
That be Statute of 23 H. 6. and ſhews that V. was in 


was in Execution, and that the Bond was made for his 
Priſon 


tempore 


Upon Ad- Condition was, If he appeared at We/tmindy 
journ= ſuch a Day, to anſwer, &c. The Defendy 
oo pleads, That before the Day of the Return of i 
Writ the Term was adjourned to Hartford, an 
that there he appeared. The Plaintiff demun 
Per Cur', He ought to conclude his Plea, pra 
patet per Recordum; for tho he appeareth. yet i 
his Appearance be not entred of Record, he for 
feits his Obligation; and he ought to conclude hy 
| Plea ſo, otherwiſe the Plaintiff cannot anſwe 
thereunto, as to ſay, Nul tiel Record, Cro. El. 466 

Corbet and Cooke. 3 . 
cmparuit Debt upon a Sheriff's Bond for Appearang 
ed diem. in B. R. the Defendant pleads comparuit ad dien 
the Plaintiff denies it, and by Mittimus out ai 
the Chancery it was brought into the Common 
Pleas, and Judgment there given. Palmer a 
Steward cited, Cro, Car. 297. in Lutterel and Lu 

Caſe. VV i 


vantage of the Act of Parliament. 5 Rep. 11). 
Mbelpdale's Caſe. Os One 


| Deliverance againſt the Statute. The Plaintiſf M 
confeio= Teplies, That tempore confect ins of the ſaid Bond MW 
vii, not M. was at large; ab/que boc, that he was in Pri- 
good. fon tempore confedionts, &c. the Traverſe is not 
: good: For one may be in Priſon, and make a 
Promiſe to make a Bond, for which he is en- 
larged, and within an Hour after he makes the 
Bond, the ſame is within the Statute ; it ought 
to have been ab/que hoc, that it was made pro deli 
beratione. 2 Leon, 107. Bowes and Vernon, 2 Kb, 
512. Die and Adams, 
Debt 


mn 


Debt on Bond, dated 25 Sept. the Defendant Plead pri- 
ids a Capids ad ſatisfaciend! was awarded a- wot ye 1 : 
inſt B. who was taken on it the 3oth of Sept. che 2 
d that the Obligation was made for the En- & 
gement of B. The Plaintiff demurs, and had 
ement, becauſe it appears the Bond was made 
ſore the Arreſt, and fo could not be avoided 
23 HB. 6. but he ought to have pleaded it with 
1 after the Arreſt. Noy 23. Collins 
LET: © e 
To Debt on Bail-Bond to appear, the Defen- pje, That 
nt pleads before the Day he was taken by before the - 
as Urlagat, and detained till after the Day, Day of 


d ſo couſd not appear. The Plaintiff demur- — 4 | 


d, and it was adjudged to be an ill Plea ; for 3 
moe Party may remove himſelf by Habeas Corpas , bo : _ oe 
ad if this ſhould be good, all Bail. Bonds may be utlager'. 


vs avoided, and the Plaintiff doth but his Duty. 
n 262. Feffreys and Cooper, Siderfin 406. id. 

ale. : F Og 8 
In Debt, the Defendant pleaded the Statute 

23 H. 6, and that was for Eaſe and Favour, 

d not for a juſt Debt. The Plaintiff replies, 
was for a juſt Debt, ab/que hoc that it was for 


; the Wale and Favour. .. To which the Defendant re- Rejoindee 
s in Wins ſpecially, and the Rejoinder was ſet aſide ſer Fun = 
h the Vacation by Judge Rainford; and the ne 0087 ; 


Wlintiff entred Judgment for not joining on tred. 
he Iſſue tendred by the Plaintiff: And per Cur, 
de Judgment was affirmed. 2 Keb. 554. Berry 


, Biſhop, 


Kegals. 


Traverſe. 
Time of 
the Dali. 
very of 


Regula. For when an Tſue and Rule is given, ifpd a 
"other Party muſt join, and cannit Deb 
part to any new Matter, G. 


A Sheriff brought Debt on a Bond, dated lichen 
13th of June, the Defendant demands Oyer D. 
the Condition, which was, That if he appeafifſ®n 


the Bond. Veneru prox” poſt tres Trin, and pleads, That bel 


weris prox? poſt Trin was 14 Tunii, and that H. 

was impriſoned by the Plaintiff till the 19th J. 
June, and that the Obligation ſupra fuit priniiſſWrelt: 
deliberat” by the Defendant the 19th of Irrel 
abſque hoc, that this was delivered as his Dees n 
before the 19th of June. Siderfin p. 300. Cm D. 
ney and Phelps. 2 Keb. p. 108, 109, 122. meme A 


Cale. 


Per Cur”, This is not a good Traverſe; it oui ure 


to have been, abſque hoc, that it was delivered . 


his Deed before die Veneris prox* poſt tres Irn Tt 


For if the Traverſe ſupr2 be allowed, the Plaintif 


| ſhall be excluded from anſwering to the Tim eri 


Traverſe. 
Time of 
the Re- 
turn. 


not by any Writ returned Veneris, &c. The De 


Vertue of a Writ returned Veneris poſt Oftab. P 


alledged of the Return, altho' it be falſe. 


The Defendant pleads Stat. 23 H. 6. and tb e I 
he was in Cuſtody by Warrant of a Writ retun 
ed Veneris poſt Octab. Purificat', The Plaintiff Nm 
plied, The Defendant was taken by a Warran 
on a Writ returned Sabbat? poſt Octab Purific, ani 


fendant rejoined, That he was in Cuſtody b 


 rificat?, abſque hoe that he was taken by any Wripker 


the Rejoinder it doth, 2 Keb, 94, 105. Bennet an 


returned Sabbat poſt Ofab?, The Plaintiff de. 
murs. Per Cur', This is no Traverſe upon a Tuer 
verſe, and there would be no Traverſe in ti ea. 
Replication, which would make an end, but i App 


1 
Bit 


ap. 7- Of Bail⸗ Bonds. 125 
Wilkins. 1 Sand. p. 20. meſme Caſe. 3 Keb. 656. 

Fo 7 and Cutler, 191. Sturges, E | 

Oedt on Bond; the Writ was, Ad reſpondend Tune Vie 
G. nuper Vic Norf. and the Count was, Od N. ef. 
weſſt ſe teneri prefar' J. II. in predif? 40 1. and 

ich not, Twnc Vic ug yo exiften', And per Car, 

i Demurr' upon the Bar it was adjudged, Que 

peil unt fuit inſufficient. Cro. El. 8oo. Guyben and 

c bichſtcomb. 3 Keb. 191. Twiſl:ſlon and Dun- 


h oy 7. S. puts himſelf in a Special Bailiff, and Special _ 
rinceſts F. D. and takes Bond, e. This is by Bailiff 
e ureſs, and the Defendant may plead that; yer A Beat 
Yee is not within the Statute, nor aided by it. For It is by 
m D. was never in the Sheriff's Cultody after Dyreſs. 
ve Arreft, and the Bond was taken out of the 
) ty where he was arreſted, and ſo by 
res, Cro. El. 746. Brown and Adams, 3 Keb. 756, © 
ed o. Earl of Briſtol and Lord Burkin, Hero 
Trl The Defendant pleads to the Sheriff's Bond, After the 
init there was no Writ ever delivered to the 3 wy w_ 
Tim eriff, and fo would avoid it by Stat. 23 H. 6. and be. 
he Sheriff after the Writ ſent out, but before fore the | 
| thafWe Delivery, takes Security: Which per Cur?, he Delivery - 
unh, if the Defendant will give it, 1 Keb. 554. Sic tothe 
ff meld and Penhay. 12 bene be 


may take 
| Seeutity. ; 


ani M bat Appearance to a Sheriff*s Bond is good, &c. 


y b If Appearance be the ſame Term, it is good. Appear- 

„ be Defendant pleads to a Sheriff's Bond, ance after 

Wriefſpken for his Appearance in B. R. die Sabbat che way 

de. poſt Offob' Sancti Martini, and that he ap- * 

_TraWeared at the Day: And the Court of Common- 

in tha eas gave him a Day to bring the Record of his 

ut inffppearance by Mittimns out of the Chancery. 

ad the Record was certified, that he appeared 

Te prox? poſt” Quindena Martini, which 22 
| aK 


Aren. A Debtor having given Bond to the Sheri 


 Compernit comparentiæ. The Deſendent rejoins, Qui 


join d Ge. Court. 5 


| Proceſsis One of the Chief Clerks of the Court, and praj 


126 The Omte and Duty of Sheriffs, &c. | 

- after the Day, aed adjudged good, Brownl. ff 

Statfield and Grony, Idem. 74. Carter and F 
man. 1 

So in Daly and Fryar's Caſe: The Parties x 

peared two Days aiter the Day in the Conditi 46 

15 good, and ſhall be a diſcharge of the Bong; 

for the whole Term is but one Day in Law 

So it is in the Common Pleas, and in the King 

Bench, 2 Bulſtr. 255. Daly and Fryar. 


ance not- | 
with. to appear, tho a Superſedeas comes to the Sheriff 


ſtanding before the Day of Appearance; yet he ſhi 

Superſede- appear to take his Bond. 1 F 

0 A Sheriff ſues his Bail- Bond for Non q 
pearance: The Defendant pleads Copifervit u 
Diem. The Plaintiff replies, Nul tiel Reanl 


ad diem, habetur tale Recor dum. Now the Proof lies on 
* the Defendant's Part, to produce the Record in 
Appear- A Condition to appear in B. R. where the 
ance to be Proceſs is retornable, c. The Defendant fail 
tryed per in Facto that he had appeared ſecundum forman 
Recordum. c. Et hoc petit. Repleader was awarded; io 
it muſt be tryed by the Record. e 
Of Ap. A. is bound to appear ſuch a Day, Cc. and 4 
pearance At the ſaid Day goes to the Court; but there no 
when no Proceſs is retorned. Then the Party may goto 


vetorned. him to take a Note of his Appearance. Vide te th 
Form of the Entry in ſuch Cale, 1 Leon. p. 9% 
Brett and Shepard. „„ If 
wal ie: If the other Party plead Nul tie! Record, ih A 


Record. behoveth that the Defendant hath the Record. 
ready at his Peril; For the Court of Commot 
Pleas cannot write to the Juſtices of the King 
Bench, to certiſie a Record thither, 


hap- 7. Of Ball- Bons. 


\ the Sheriffs Retorn 3 king Bail, and of bis 
or his 


taking Inſufficient Ba refuſsn 8 ufficiens 
40 40 and the Remedy: And his Pleazling in an 


Action brought prov 2 


not make a Special Retorn in a Capias; but ce 
ly a Cepi Corpus or Non eſt inventus: And the Nor 


ves not alter the Retorn. The Deſign of the 
tute is to provide againſt the Extortion of 
nfs. being obliged to Retorn Cepi & paratum 
r, and yet to let the Defendant at large; 
id therefore there is no Reaſon he ſhould be 
ured for not having the Body at the 


ö Day. 


> more than that he hath the Body ready to e. 
ng +l Court, when the Court ſhall Com- 
1 im 5 


Note, After the Statute of 23 H. 6. the Sheriff = On 95 


ave, tho? it compels him to take Bail, yet it venrue. 


The Retorn of a Paratum babeo, i is in Effect Paratum ” 


2 the And for his Falſe Retorn of Pa habeo, he Sheriff | 


ll amerceable to the Court till he do bring in the 
nan, ady (and the Common Practice is fo); but 2, 
h lou is nothing to the Party, and no Action lies & 
eint him by the Party. And therefore, Vid. 
nd 4 ere and To's Caſe. Mod, Rep. . 

re 10 | 

go u Now, as to the Sheriffs taking Inſufficient Bail, 
pra 4 refuſs ng to Fake d cient Bail, the Law ſtands 
ae thus: 


p. 90 
rd, i 


,ecord 
mol uh the Sheriff refuſe to take Bail, he is liable Reſult 
ing p an Action of falle Impriſonment. oy 


| * 


If the Sheriff refuſs ! to take Reaſonable Bail, Reaſon. 
bh Action on the Caſe lies againſt him, Sdn able Bail 


— . 
Og Ce W 


23 H. 6. babeo (which was falſe); the Defendants ple 


* Latiguidus Caſe, it the Sheriff Retorn a Languidus in Pr 


Not Gui 
5 fin 22 Allen and Robinſon, 


| Action is For the Statute 15 private, and the Court wil 


XY P * * 


128 The Office and Duty of Sheriffs, & 
Inſuffiei- If the Sheriff take Inſufficient Bail, yet i irt 
ent Bail. Action lies againſt bim by the Party; for e ic | 
Judge of the Bail. Vide ſupra. Therefore, Ad 
Caſe for In Action on the Caſe againſt the Sheriff ii uf 
an Eſcape. Eſcape: The Defendant pleads the Statute 
23 H. 6. that he let H. to Bail, and took Ry 
ſonable Sureties A. and B. Perſons having Sd 
cient within the County. The Plaintiff repli 
Abſque hoc, that he took Bail, having Sufficia 
within the County. The Defendant demi 
and Judgment pro Defendente, Mod. Rep, 227. U 
JC ROO RI P 
Sheriff Where Treſpaſs on the Caſe was broup 
pleads againſt the Sheriffs of Midaleſex for ſuffering i 
Stat. Elcape and retorning C'epi corpus, and Paraty 


rs why That the Party arreſted put in J. B. and . 
f OY. Sureties, and plead the Statute of 23 H. 6. 1 
they took Bond according to the Statute, andi 

let him eſcape. Per Cur, The Plea is good, M tit 

the Reaſons aforeſaid. So in Bewles and Laſfl 


return d. ſona, having taken Bail Secundum Stat; it u 
adjodged, that tho the Defendant was at Lam 
yet no Action lay againſt the Sheriff. All th 

muſt be underſtood of Mean Proceſs, for el 
_ this would be to fruſtrate the Statute of 23 H. 
ner Cro. El. 852. Bowles and Laſſelli. 1 75 
But Note, Then it muſt appear to the Cour 
on the Record, that it is on the Statute of 23 H. 
mand not a Retorn at Common Law: And ne. 
Sheriff may in ſuch Caſe plead Not Guilty. Side 


Ifthe She- But if the Sheriff demurs to the Declaratia 
riff de- then the Action is againſt him: For the Deck 
murr, 4 ration ſhall be taken to be true upon the Demunt 
Narr','the of 268 

againſt not take Notice of it unlels it be pleaded. BY 
a. N | | 


Chap. 7. Of Vall⸗Vonds. 129 

if the Defendant had pleaded this ſpecially, or 

if he had pleaded Non Culp', he might have had 

Advantage of the Statute, and ouſted the Plain- 

tiff of his Action, Cro, El. 624. Barton and Aid. 

worth, Siderf. Parker and Welby, Mod. Rep. 244. 

Page and Tulſe, p. 33. Franklyn and Andreu, 

Mo, u. 427. Cro. El. 462. Gardner and Lang- 

ton. 

By theſe Words in the Statute, That if the Ceticertur. 

Cheriff Retorn a Cepi Corpus, he ſhall be charge. | 

able to have the Body at the Day of the Retorn, Ge. 

it is intended only that he may be amerc:d to Amerce- | 

the King for not having the Body at the Day, ment 

2 Sand, 60, Poſtern and Hanſon. 5 3 
An Action on the Caſe againſt the Sheriff for For not 

not taking reaſonable Sureties, not having Suffi. taking 

cient Eſtates in the faid County, and retorning mar ogg 

ci Corpus, and yet not having the Bodies ready © 

by the Day, lies not; for he is compellable to 

let to Bail, and if he have not the Body he 

ſhall be amerced; and becauſe he ſhall be 

amerced, the Statute gives him Advice to take 

Sufficient Suretigs for his own Indempnity, 2 Sand. 

59. Poſtern and Hanſon, hy g 
In Action on the Caſe for taking Inſufficient Sheriff 

Bail : The Defendant picads, he had taken Suff- pleads, He 

cient Security. He need not ſay where, nor r. ae 

need he traverſe the Intent, to deceive the OR © 

Coul Plaintiff of his Debt: For it is not iſſuable at need not 

; 1.9 what Place the Security was taken, and therefore ſay where, 

11 need not be ſhewed, and the Intent is not Pr tr. 

Side traverfable; and had the Deſendant pleaded anda 
F 15 it had been ill, Siderfſiu 96. Bentley ante 

atio NN. | 


Decal Action on the Caſe againſt a Sheriff for taking How the | 
wr Inſufficient Bail. The Defendant pleads the Sheriff ii 
rt WA Statute of 23 H. G. c. 10. The Plaintif' demurs ta 1 

Bo wo the Bar, b.caule the Sheriff tad no: alledged, 223 6: 
- HT that: 


The Otlice and Duty of Sheriffs, &c. Ich 
that he had diſſmiſſed one B. (whom he had Wr. 


taken) by Sufficient Mainpernors, but only 2.376 
ledgeth this by way of Implication, and not 


130 


politively, 2 Sand. 58. Poſtern and Eanſon, Ii 

W P b 
Of Bail Bonds, being Diſcharged or Aſſigned, WPlai 

Bon 


Where In Debt on Sheriff's Bond, the Principal being Wiiff” 
the Bui in Priſon may be admitted to plead, diſcharging Hal 
2 the Amerciaments, (and this is the Courſe of the the 
chicked Court) where the Proſecution is freſh: Bu A 
paing che where the Defendant in the Original Action, 
Amercia- (vix.) the Principal is become Inſolvent; Per Cur 
ments, the Bail Bond is the only Remedy, and 
a bere they will not diſcharge that on Ordinay 
Mo Rules. In this Caſe North prayed the Continuiſ 
ance of Proceſs on the Bail-Bond, in regadWri 
ſince the Default of the Appearance of Flu 
the Principal, he is become Inſolvent by ſuffer 
ing ſeveral Judgments, But Jones ſaid, That the 
Bail appeared on the very Day of the Retom, 
and the Default is the Plaintiff's own, and thi 
Bond not above an Year old. And per Cw, 
paying the Amerciaments and Coſts, the Bal 
were diſcharged, and the Principal admitted to 
plead, 2 Keb. 545, 553. Hudd and Wi 
61775, : 
| Bail-Boad The Surety paid the Debt, and he ſued ti: 
ſued by Bail. Bond aſſigned by the Sheriff; on which! 
che Surety Writ being directed to the Coroness, they took 
Lig? wr a New Bond and aſſigned it, and they pray 
85 > the Money out of the Coroners Hands tor tht 
Surety. Per Cur', The Coroner cannot Diſcharge 
| his Bail-Bond-no more than the Sheriff, and the) 
ordered the Principal Debt to be paid, 2 A. 
Diſchar- 287, 400. Foſter's Caſe. | 


3 A Bail Bond was diſcharged upon Motion 
betore the the Money being paid before the Retorn o! ie 


Rerorn. 


Wi, 


cap. 7. Okt Vail Bonds. 137 
ad Wric, and Common * ordered, 3 Rev. | 
3.356. Randall s Caſe. 


If the Defendant appears not to the Sheriff's Aſſign- 
Bond according to the Condition thereof, the 3 
plaintiff may (by Leave of the Sheriff, ) ſue the Bund rrp 
Bond in the Sheriff's Name; but it's at the Plain- 
in; Wiiff's Election to fue the Sheriff: And the Sheriff 
ing hall be amerced till he aſſign the . "og to 
che che Plaintiff, Pract. Reg. 117. Siderfin p. 2 d 
Bu And ſee the late Act for Amendment of the 
Law, concerning the Sheriffs, or Officers aſſign- 


ig over Bail- Bonds for the Uſe of the Plans 5 


t 
When Bail is put in de bene offi (as Bail taken Bail 2. 


tino in a Chamber) the Plaintiff cannot ſve the She- bene th 5 
gadriff's Bond till it be refuſed or ſet afide% but he 
u vught to except againſt it in the I udges Chamber, 


Keb. 478. 

The Court cannot pl a Sheriff to aſſt ign Where: 

b Bond regularly. But in ſome Caſes they will, the She. 
s the Party was arrelted by the Sheriff, and gh ff ſhall | 
hrough his Default in not retorning the Writ, ee 
he Defendant died. Now in this Caſe, he affiga his 
hall not take Advantage of his own Wrong ; Bail-Bo%d 
but ſhall aſſign the Bail- Bond, or Pay the utmoſt 


Amerciaments, 2 Keb. 388. Hill and Brown. 


But the late Act forthe Amendment of the Law, He may 
ys the Sheriff, or other Officer at the equeſt be com- 
nd Coſts of the Plaintiff, or his lawful Attorney, palled: 
all aſſign the Bail. Bond, or other Security, 

nd atteſt it under his Hand and Seal in the 

Prelence of Two or more Witneſſes, which 

ay be done without Stamp, provided the 
Alignment ſo indorſed be duly Stampt before 

y Action be brought thereupon. | 


Es, It 


| 
| 
N 
1 


732 The Office and Duty of Sheriffs, &c 


Where It was moved in B. R. to ſtay Proceedings 


Proceed- upon Bail-Bond, upon diſcharging the Amercia. 


eng” ments and Coſts (as is uſual). And it was al. 
5 1 


Bond ſballledged on the other ſide, That after the fame 


not be Ball given, the Principal had fold his Land, and 
ſtayed un- became Irreſponſible, and rendred himſelf t 
til Special the Marſhaiſea, And for this Cauſe the Coun 
Bail gi- refuſed to ſtay Proceedings, and faid it would 
vu not be done until he had given Special Bail; 
| becauſe they did not cauſe him to appear at firk, 
according to their Obligation. And ſo it is 
when the Principal on ſuch Default of Ap. 
PR becomes a Bankrupt, Siderfin Pay 

386. ä 5 | 


Of other Bonds (beſides Bail-Bondi) entred in to th 
Sheriff, what are good, and what not Ani 
Pleading. 5 1 I 


Vide infra, tit. Bonds, betwern the High-Shuif 
and Under- Sheriff, and others, 


Bond tobe a True Priſoner. 


A Bond. given to be a True Priſoner (as by 
Law he ought) is good, and not within the Sta 
tute of 23 H. 6. As to this, 
:enthatt! There is a notable Caſe of Lenthall and Cocke 


Lui ceobe. The Cale is, 


Lehel the Marſhal brings Debt on Bolt 
againſt Cooke, The Condition was 


The Con- If the above-bounden 4. P. now Prifoner n 
dhion. the King's Bench in Southwark, do and {hal 
from henceforth be and continue a true Pri 
foner, in the Cuſtody, Guard, and Safe-keeping 

of the above-named John Lentball, Marihal d 

the fame Priſon; and in the Cuſtody, G and 

0 8 


Df Bonds to Sheriſſs. 133 


chap 7. 


wi Safe-keeping of his Deputy, Officers and Servants, 
J. or ſome or one of them, until he ſhall be 


lawfully diſcharged , without committing any 


pot manner of Eſcape or Eſcapes ogg ren of 
Fo lis Reſtraint 3 Then this preſent Obligation to 
dun]! be void. Ir | 


_ The Defendant pleads the Statute of 23 H. 6. Plexdings, 

en Jof Obligations made to the Sheriff colore We 

„And further pleads, That at the Time, and long 

An beſore the Plaintiff was Marſhal, that P. at the 
Dome Time was a Priſoner at the Suit of, &c. 

And that the Defendant, together with the ſaid 

P. pro eaſiamento & favore to be ſhewed by the 

3 1, laintiff to the ſaid P. made the ſaid Bond, Oc. 

u The Plaintiff replies, the Bond was pro meliore 

ſeuritate of the ſaid Plaintiff, that the ſaid P. 

ſhould not Eſcape, and traverſeth the Eaſe and 

berif Favour, The Defendant demurss _ 
Sy theſe Things were reſolved by the 

; e 25 

1. That the Marſhal of the King's. Bench is 

within the Words, Gaoler and Keeper of Pri- 


085, 

ey 2, Bonds made to Gaolers for Eaſe and Favour 
ͤàn) , ͤ—vö—wj]l(ß 888 

3. A Bond given to ſave harmleſs from Eſcapes, Bond to 
is within this Statute and void; but a Bond to faueharm- 
continue a True Priſoner is good: And there is 1 
no Agreement, that it is for Eaſe and Favour, is cold * 
ppears, but the contrary rather; for the Plaintift 
er n in his Replication hath traverſed it, and the 
(hal Defendant hath confeſſed the Replication to be 
p we by his Demurrer, 1 Sand. 16 2. Lent hall and 
| Cooke, Latch. 24, 143. Elworthy and Perryer, and 
"| offs L there cited. Sh 


due 1 This 


1 


134 The Dffice and Duty of Sheriffs, Sc. 


This Caſe of Lenthall and Cooke is reported by 1 
Siderfin; and the Caſe there truly put as here. 4 


Plea, The Intention of the Obligation was for Ea, 585 

| and Favour, and traverſing it hath taken | all 

away. 9 e i dhe 
D:mur- Now when the Defendant had ſuch Iſſae I Juſt 

rer. offered, and refuſed to join, but demurs ; the ; 

| Defendant agreed it was not for Eaſe and Favour, and 

E Siderfin 283. NG ' = 


Note, A little Evidence in ſuch Caſe would ſeru tte 
to prove Eaſe and Favour. ws oth, 


Warden, A Bond to the Warden of the Fleet to be: 
True Prifoner. The Defendant without plead. MW Ut 
ing the Statute ſaith, it was for Eaſe and Faw, 
»| The Plaintiff demurs. The Plaintiff ſhould 
| have traverſed the Eaſe. And Judgment for 
1 _ Defendant, 3 Keb. 320, 361. Oakes and 
To per. Condition is, Where D. F. is under his Cuſtody 
mit him (i. e. of the Obligee) upon Arreſt, at the Suit 
to go at of the Plaintiff, in Action of Debt of 1400 
| 78. for upon Bond by him to the Plaintiff, and at the Re 
%. queſt of the Defendant he is permitted to go at 
Large for Six Days. If therefore the ſaid D. 
| before the 12th of February renders himſelſ a 
Priſoner to the Sheriff of Middleſex at the Plain. 
tiff's Suit on Action of 14007. and remain a 
True Priſoner till he ſhall be diſcharged by 
Conſent of the Plaintiff. See the Pleading, 
Quzre de Judgment, Sir Tho. Jones, Rep. 139, Ruſhan 
n | 
Of one in. But the Bond of one in Execution to be a True i 
Execu= Priſoner is within this Statute, and void. And 2 i 
tion. , ei 


Th 


vt 


Execution upon a Recognizance, and that the 


| That he had not wiſely concluded his Plea; for 


| other Cauſe, the Defendant ſhall not have Bene. 


largement, and 1/int uon eſt factum. The Plaintiff 


\ | * 


Chap. 7. Of Bonds to Sheriffs. 135 


The Condition of the Bond was, If Thomas Mamnng- 
Manningbam keep the Sheriff without Damage Pam'sCale, 
againſt our Lord the King and one 7. P. and at 
all Times be at the Commandment of the ſaid 
Sheriff as a true Priſoner, and appear before the 
Juſtices, g. Then the Obligation to be void. 
The Defendant pleaded the Statute of 23 H. 5. 
and that the Body or Thomas Manning bam was in 


Sheriff made the Obligation for the Delivery of 

the ſaid Thomas Manning ham, and demanded Judg- 8 
ment ſi AGio, 3. e. It the Plaintiff ought to main. on df che 

tain his Action. Plea ill. 
This is no good Concluſion of the Plea; he How it 
ought to have concluded, I/int nient ſon fait. For ought to 

the Statute faith it ſhall be void; and if it ſhall be Ji » 
be void, then it ſhall be void from the begin. rg mw 
ning, and then it is not his Deed. And further,” 1795 


this Special Concluſion had ſtraitned the Defen- 
dant ſo, that if the Obligation be void for any 


fit of it. And yet becaule it appeared to the Yer Judg- 

Judges on the Matter in Law, that the Plaintiff ment a- 

had no Cauſe of Action, the Court gave Judg- 1 

ment againſt him; for the Obligation is void by © © 

the Letter of the Statute, for it makes void Obli- 

gations taken in another manner, which extends 

to avoid Obligations for bailing thoſe which are 

contained in the Second Branch; as thoſe in 

Execution, &c. Plowd, 66, 67. Dive and Man- 

ning ham. „ „„ We 
But as for the Concluſion of the Plea, che Con- Where /. 

dition was, That the Defendant ſhould appear in nt on » 

B. R. to anſwer in a Plea of Treſpaſs, and ſatisfy J i 

the Damages. The Defendant pleads the Statute = : 

of 23 H. 6. that the Bond was made for his En- 


demuts 


* * - 


136 The Office and Outy of Sheriffs, &e. 
demurs Specially upon the Concluſion of thy 
Plea, which ought to be Judgment Si Actio, and 
agreed the Plea to be ill, Alen p. 8 5. Leech and 
| Davies. . 
judgment The Deſendant and L. were jointly bound to 
confeſſed Sir J. Lent hall for the true Impriſonment of /. 
on Eſcape. and there was a Warrant of Attorney to conſeſ 
Judgment on the Eſcape of W. Glyn moved to ſet 
aſide the Judgment, being a way for Eaſe only, 
and Judgment entred without Trial of the 
Eſcape. But per Cur', It is to be entred on Att. 
on brought, which is brought, and the Parties 
are at Iſſue. But Sir F. Lenthall afligned his Se. 
curity to the Creditor, which per Cur? is well 
enough; and there appearing no Fraud , they 
reſuſed to ſet aſide the Judgment, 1 Keb. 81g, 
Sir John Lenthall verſus Lord Landou. 

The Ryſes The Marſhal takes Bond of one in Execution 
pt the to be a true Priſoner, who eſcapes; Action is 
Fg brought againſt him, and well, for the Bond is 
\ P.ibn good, The Marſhalſea was ruled to be enlarged, 
and this ſhall be called Within the Rules; and if 
the Marſhal cake a Bond to tarry there, it is good, 
Latch, 143. Sir G. Reynell verſus Elworthy, Poph, 

165. fine, Sir G. Reynell's Cafe. 3 
Toſwe But a Bond to the Marſhal, &c. to ſave harm» 
from leſs from Eſcapes is void, and within the Statute; 
Fſcapes. becauſe it is not a Bond that he ſhall continue 4 
N True Priſoner. Vide the Condition, Record and 
Pleadings, 1 Sand. 160, 161, 162. Lencball and 

| Cooke, 2 Keb. 422. Id. Caſus. 
' Bond for The Marſhal ought not to take Bond for 
Chamber: Chamber. Rent; this is to come in in Allowance- 
Rent void. Fees, The Warden, nor other Gaoler, cannot 
impoſe what Rents they will on Chambers, 
3 Keb. 102, Bond and Moſedale, 3 Keb. 133, 603. 
. uc lenfield's Caſe. 5 3 


A Bond 


nd 


hap. 7. Df Bonds to Sheriffs. 137 

A Bond or Covenant for Fees is void; but a been tor 
nd far True Impriſoment is not void, primd Fees. 

de, without Circumſtances, &. 3 Keb. 133. 

ed. le and Middleton, Vide ante & Dalt, 52 

A Bond for Chamber-Rent 1s void by Com- Chamber. 
on Law; becaule the Party is reſtrained contra Rent. 
untat em, and ſhall be impriſoned till Payment. 

ſo the Statute extends to the Marſhal only for 

ch Bonds as they may take Virtute Officii, Latch, 

>. Epſom Caſe. 
61. | Drink. 
Upon a Statute acknowle 7 , and Extent Fees. 
ed; the Sheriff takes Bond of 201. for Payment 

f 100. his Fee; and this was before the Liberate. 

5 2 void Bond, 1. Becauſe he takes the Bond 

fore the Liberate. 2. He took his Wages be. 

re he did his Work, 3 Keb. 678. Ellis and Nel. 


Vite infra tit. Fees. 


Kaliff of a Liberty to fave him harmleſs, con- 
ming Goods which he had levied by a Warrant; * harmleſs. 
nd as the Goods of one R. and had delivered for Goods 


aim to the Goods, and retured Nulla bona, &c. 
delendant pleaded in Bar Non damnificatue. Plain- 
if replies, and ſhews how, and Defendant de. 
urred. It was hereupon infilted for Defendant, 
hat the Bond was againſt Law, becauſe it was to 
we the Plaintiff harmleſs from a falſe Return: 
Put on the other Part it was inſiſted, That the 
bond was lawful; and to prove it, ſeveral Ay- 
horities were cited, and by the Opinion of the 
hole Court Judgment was given for the Plain- 
it, 1 Lutwych. 593.596. 
Note, A Promiſe is within the Statute, as well promo 
$2 Bond. But ic is where the Bond or Promiſe wirhin che 
made by che Priſoner himſeif , or ſome * . 

| | ar 


So for Meat or Drink, Dalt, Meat and | 


Debt was brought upon a Bond made to a To fave a 
Bailiff of 
Libert7 


em to the Defendant upon Requeſt, who made delivered. 8 
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Covenant. 


Promiſe 


void. 


Mes, As to Aſſumpſits and Conſiderations abour del 
6 


Where 


the Sheri reſted by Proceſs out of the King's. Bench or Co 


is not to 


take 60 or 


491. Bail. 


ter Appearance, then he ſhall be nonſuit, and 


Judgment and Coſts ſhall be againſt him. B. 
Excepti- 


ON, 


Action 
les. 


able by the Statute of 23 H. 6. c. 10. ſhall give 


| e | 

The Dffice and Duty ok Sheriffs, &c. 

for him. And therefore in an Action on the CA 
the Defendant promiſed the Plaintiff, That! 
B. (a Special Bailiff at his Nomination) arreſty 
A. at his Suit on Cap? ad ſutufaciend', and ſuffery 
him to eſcape, he would not ſue the Plainif 
this is not within this Statute, 1 Leon. 132. 7; 
mer and Smalbrook, 


But Hobart in Norton Sim's Caſe faith, Corll 
nant is not within this Statute; that is, becak 75 
it was not a Bond (for Performance) made “ 
the behalf of a Priſoner, as Beaufage's Cale i In 
Hop. þ: 13: „ | 

A Promiſe made to Gaoler to ſuffer a Priſome T 


to go at large, is void, Dalr. 524. 2 Bul. 213, 


vering Priſoners in ſafe Cuſtody, ſaving harmld 

from Eſcapes, permitting to go at large. Vii 

infra. Sub tit. Eſcape in fine. ; 
By the Statute of 13 Car. 2. cap. 2. Perſons x 


mon Pleas, not expreſſing the Cauſe of Action in 
the Writ, Bill, or Proceſs, and which Are ba 


Bail- Bond not exceeding the Sum of 40 U. and 
upon Appearance at the Retorn, he {hall d 
charge ſuch Bail-Bonds. And if the Plaintiff de 
not Declare before the End of the next Term al 


this Statute extends not to Arreſts upon Canis 
1 e Attachment or Reſcous, Contempt or Fr 
Medge; nor to popular Action, or Action on am 


Penal Law (except for Tythes), Indictment 0 


Information. 75 

Now if the Sheriff in ſuch Perſonal Actions 

do take a Bond of 150 l. (where it ought to be 

but 40/7.) the Party ſhall haye an Action * 
GG m1 


4 
hap. 7. Mhere the Sheriff was Bail. 199 
e Statute againſt the Sheriff; but the Bond is 
ot void. This was the Caſe of a Coroner „Vet Bond 
Keb. 387, 311. Foſter and Cloſen. good. 
And therefore Villars and Haſtin 's Caſe, where Caution. «- 
laith, The Statute doth not reſtrain him from 
ny Sum, is good Law; but with this Caution, 
hat Action lies againft him if he exceed 4010 


| placito debits generally upon this 2 Statute, 
70. Tac. 186. 


In what other Caſes the Sow may Bail, or not. 


The Sheriff cannot Bail one committed for Felony. 
dony, except it be by the King's Special Writ 
liceed to him for that purpoſe. 

A Man indicted for Treſpaſs, or any the like Indiged. 


ſſence, before Juſtices of the Peace, and there- 
oon committed to Priſon, may upon the King's 

it be bailed by the Sheriff to appear at Sel- 

ons. 
MW Upon a Superſedeas the Sheriff may bail a Man "IT 2 
ed or indicted, c. whereupon a Capias or deas. 

agent ſhall be awarded againſt him, and the 

arty thereupon W 


„ 140 Che Office andDuty of Sheriffs, &, bs 


» | Ne 
CHAP. VIII 
St | 

Of Retorn of Writs, aud when they may be retun | 
General Rules and Maxims of Retorns. jj 
IWrits muſt be retoyned, and what need not. Wh 
ſhall be 4 good Retorn of Writs, or how Retyy 
ſhall be made, in reſped of the Perſon that muly 
the Retorn, as Sheriffs, Bailiffs of Franchiſes, & 
= In reſpect of the Forms, and where inſufficn 
| Retorns are aided, Where Retorns ſhall be vil 
1 for the Uncertainty or Repugnancy. What (ul 
be a ſufficient Excuſe for the Sheriff *s Non run 

ef a Writ, and what not, What Acts, Pri 
or Appearance, ſhall be good before the Rerm 
The Penalty on the Sheriff by the Court for. Na. 


retorn, 
Retorn, A Retorn is but 2 Certificate made by th 
what, / N Sheriff or Bailiff to che Court, fon 


| whence the Writ iſſued, of that which they hai 
done touching the Execution of the fame Writ, 
Vide Dalt. 162. | | | 
= There is a Difference between the Teſte and 
= - Retorn of Writ ee if 
| On the A Retorn may be on the Eſſoin.Day, A Wii 


Eſin. day. ſhall not abate if the Return be quarto die piſt. Fr 
Appzar- If a Man be bound to appear the firſt Day KG 


= ance. in Term in Court, he may appear the firſt Day WW. 
4 of the Eſſoin, and then have his Appearance 
recorded, and this is good, 2 Bulſt. Bedoz and . 
Piper. | : 8 Bo 


Roli, 


hap. 8. Ok Retomn of Mies 141 


Note, Where the Writ or Proceſs is directed 
to the Bilhop, there the Biſhop is to make 
Retorn thereof: And fo where the Writ is 
directed to other Perſons (as Coroners) they 
are to make Retorns, Dalr. 162, 537. 


General Rules of Retorns. 


Deputzes are allowed in Miniſterial Offices: But all 

tons made by them are to be made in ibe Name of 

Principal Officer, 3 Bulſt. 78. 5 1 
The Sheriff muſt retorn true, and not contrary to The De- 

be Record ; if he do, he falſifies all his Proceed. fendane = 

2, L. brought Treſpaks againſt F. G. Widow, Mien 


roo Janging the Suit, ſhe takes D. to Husband; Judg- _— 
1. nent was againſt 7. G. and a Writ was dire of Ea 


o the Sheriff, 94? caperet J. prædictam per nomen 
|. G. ad ſatiefaciend?, Q c. the Sheriff cannot now 
etorn that ſhe was married. Crok. Fac. 323. 
Daley and bite. 9 8 5 | | 1 55 


' the 55 

| The Retorn muſt not be contrary to the former Re. g . 
= pom, If the Sheriff retorn upon the Venire fac — ol 
Vis 12 Jurors, upon the Difringas he may not retorn 


one had nothing, for this is againſt his former 
tetorn, 19 H. 6. 38. For if he had at firſt and 
ien ſmce, yet it is chargeable with Iſſues. But 
Wii i the Land be recovered by Eign Title, in the 
mean time he may retorn it with this Concluſion, 
Dy Et iſſint nibil babet. Id. ibidem. So if he had 
Du Lad in the Right of his Wife, and the is dead 
, the mean time. 3 3 . 
The She:.ff & to put bu Name to every Retorn made Sheriff's 
by him, or the Retorn à to be void. By the Statute Name. 
of rk, 12 Ed. 2. c. 5. 1 Buif. 73. The Sta. 
tute appoints that he who Retorns, ſhall add his 
TH Name to the Retorn, and it is ſufficient if it be 
"Wi Chiiltian Name and Sirname, and the Name How. 
| of 


The Office and Duty of Sheriffs, dre. 


142 
of his Office is not requiſite, Cro, Car. 189. }, 
thell and Parry. Plowd. 63. though in Scroggs Ca 
Office. Moor 548. ſaith, the Name of Office mult be ſul 
ſcribed, as well as the Sheriff's Chriſtian and S 
name, but by Coroners only the Name ol Office 
- Et vide, Stiles Pratt. Reg. 5 32. 
What That tis requiſite that the Sheriff in making 
Names. Retorn ſhould inſert his Title, Name of Dignity 
Chriſtian and Sirnames. 
By a Nuper The Retorn of the Venire fac was executio if 
Vie. 


Brews patet in quodam panello huic Brevi anner 
Tho. H. nuper Vicecom, and then the now Sheri 
added theſe Words, iſtud Breve ſic indorſat” fu 
mibi F. R. Vic deliberat per Tho. H. Mil nuper I. 
in executione Officii ſui; it's ſufficient, for 7. 
ought to put his Name to the Retorn: For n 
Vic? ſhews he was not then Sheriff, he ought t 
have put his Name to it T. H. and then the nes 
Sheriff oughtꝰ to ſubſcribe iſtud Breve ſic indu 
far, Cc. Plowd. 63. 5 Rep. 41. 2 Rol. Rep. 209 
Bethers and Parry. Vide infra Cro. Car. 189, 190 


contra, Dalt. 516. 3 3 
Afton a. If the Sheriff levies Goods, and dies beſoꝶ 


gainſt the Satisfaction to the Plaintiff, an Action of Deb. 


Sheriff's will he againſt his Executors. But where th 


omg Sheriff is chargeable in his Life- time for a ſpecial 


Tort or Misfeazance, there his Perſon is only 
chargeable; and Actio moritur cum perſona, Cn, 
Car. $39, 549. Hi es 
Retorns FRetorns muſt be made according to ancient Court, 


according and according to Precedeuts. As Waſte was afligned 
to ancient in S. the Retorn muſt not be quod acceſſir ad d. bu 
Courſe. 
Dualt. 162, 163: e 5 
| Error. So a Retorn of non inveni partem for non ef 
= i#nventis, it's Error and 
fol. 12. | 5 


5 Ai ercd 


ad locum vaſtatum; vide infra, 27 Hl. 8. Fel. 21 P. 


not amendable, 9 H 


＋ 


teri 


* a | 
” * 
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Mercer was outlawed at the Suit of H. it was Swperdi- 
oved to avoid the Outlawry, becauſe the She. 3% for 
f recorned the Exigent on the Back of the „a 
Vrie thus, (oiz.) ſuperdictus Mercer, where it 
ught to be infra nominatus Mercer; for nothing 

25 written above, but within. But by all the 

utices the Retorn was good, So if he had writ 

e Retorn on the inner ſide of the Writ. Dalt. 


Curpluſage 4 no Hurt to the Retorn of a Writ, as Surplu- 
Elegit, and the Sheriff retorns that to be exc- ſage, Dali. 


med, the Extent of the Church of St. An- 172. 
hews, alias dit? St. Edes, and the true Name is 
rev, yet good. Winch. p. 27. In Scire fa 
tornable in B. If the Sheriff retorn Scire fa? 

r. 9d" fit coram vob ad faciend, qd Breve re- 

wit: Athough vob had relation to the King, 

here the Garniſhment ought to be coram FJuſti- 

wis, yet good; for thoſe Words ad faciend* qa? 
Ireve requirit , comprehend all. 29 Ed. 3. 33. 
dqudged every Retorn muſt exaitly anſwer the 
Vrit. 5 5 „„ 

Statutes aid Miſretorns and inſufficient Retorns, 
ut not where there is mt any Retorn, Cro. Car. 587. 
ecknam. V 1 


None can make the Retorn of a Writ, but ſuch a Officer. 


non, who at the time of the Retorn remains an 
Meer to the Court. Vide infra. : 
Retorn of a Writ u not Traverſable, wide infra : 
Ur againſt the Retorn of the Sheriff, there is not 
y Traverſe, Averment or Anſwer. Sed vide 


. | | | | 5 $ : 
Per Maynard in Searl and Long's Caſe. Mod. Feigned 
5. 248. It's a great Abuſe in Officers to retorn Norns 


miſchie- 
vous. 


gned Names; the firſt Cauſe of which was the 
guorance of the Sheriffs, who being to make 
\torns, and looking into the Precedent Books 
vr the Form, and finding Fohn Doe and Richard 
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144 The Dice and Duty of Sheriffs, & 
Rye put for Examples, made their Retorns ace 

ingly, and took no Care for true Summonets 

true Manucaptors. And he cited a Cauſe, 
Judgment Judgment was entred in B. in a Plea of 0, 
vacated. Impedit, upon Non appearance to the grand! 
ſtreſs; but there the Party was ſummoned, : 
true Summoners retorned. Upon Non-appy 
ance an Attachment iſſued, and real Summone 


retorned upon that; but upon the Diſtteß i T 

was retorned that the Defendants diſtricti fi uud 

per Bona && Catalla, & Manucapt per FJ. De Wrcto 

R Roe; and ior that Caule the Judgment was Have. 

cated, | | | Bs the 1 

3 at 

Crand Note: When the Grand Diſtreſs is awarded, - 

Diſtteſs. is, that the Sheriff is commanded to (« (16. 

the Thing in Queſtion. 

Rule to If the Defendant be taken, then at the Retoifl © 
the Sheriff of the Writ, the Plaintiff's Attorney, at the Dt 

to rotorn of the Retorn of the Writ, may give a Rue c 

his Writ. the Clerk of the Rules for the Sheriff to rao k C 

his Writ; or if he go out of Office, then a fe 

ſtringas to the new Sheriff to diſtrain the dlihe 

Sheriff to retorn his Writ: But if the Defend, p 

be arreſted by a Bailiff of a Liberty, who haters 

the Execution and Retorn of Writs, then he mul dl; 

recorn his Warrant back to the Sheriff by Ruf ho 

of Court, or Diſtringas directed to the Sheriff i Ex- 

- diſtrain the Bailiff, and ſo amerce the Bailiff ] 

Way. FED Ds "A 

i ty 

Of Retorns in reſpect of the Old Sheriffs and Nag 15 

„ | | 

Lavgu'des Upon the Cap the Sheriff retorns Languide I en 

in Priſon, Priſona, and a Diltrels iſſues to the New S210 the 

Dar. 516. to make the former Sherift to have bis Priſone! 2p 


3 all 


cuaß 8, Ot Seri Rete c 
and the New Sheriff retorns iſſues on the former 

15 Sheriff, and an alias Diſtringas iſſues againſt the What 

, Whheriff, And after one of the Councel would muſtcome 
have ſurmiſed, that the Sheriff againlt whom the 5 way of 
Diſtreſs iſſued was dead. BN 

But by the Court, He mal not have this by 
may of Surtniſe, but it ought to come ih by the 
Retorn of the Sheriff. Dyer 25. 4. 

The Retorn of the Old Sheriff ſhall not con- New She- 
dude the New Sheriff. On a F? fa the Sheriff riff not 
retorned qd” cepit bona ad walentiam x01, & non _— 
wenit Emptores; Whereupon there went out to 
the new Sheriff a vendition exponas, who retorned 
that his Predeceſſor pr cepit bona , & ideo, Gr. 
ded, and held good. 34 H. 6. Cro. Fe. 73. Daß 
egi. See before, and Chap, 2. an ſee after. 


Where afil what Wins 08 0 be reforned, and. 
| Were he what not. 4 5 


3 


way al Writs f Tangle (oricebt 125 da. 5 far 
35 tag ad ſatafacienT, Habere fac ſeiſinam, Habere bere fac. 
eſſronem, Fieri fac', Liberate, Or. which are bei. Pop 
he final Ptoceſs, and after which no Jud ment e 4 
k giren, nor no further Proceſs; and When Mat- 
ters en fait are only to be done, as Land to be 
telivered, Sein had, Goods fold, c are good, 
W though the Writs be 1 not + RA or filed 0 „„ 
Execution be duly 7 | 
But in caſe of an c otherwiſe, becabſe the cg 
Extent is to be made by Inquiſition, to the intent muſt be 
that the Court may judge of the Sufficiency of it, * otorned, 
| and every Inquiſition ought to be of Record.  andwhy, 
Capias in Ades muſt be retorned, 4 Rep. 67. Ca' in 
Falwood”s Caſe: in other Caſes the Party is at the Proceſs | 
end of his Suit; otherwiſe of a Cap? in Proceſs, for muſt bs 
the end of the Arreſt i is, that the Deſendant ſhall retorned. 
appear. 5 Rep. Hoe's Caſes 
1. In 


2 
517 


«46 The Office and Duty ok Sheriffs, 8c; 
In a Scire fa? for Execution, it's a good But 
that the Sheriff levied the Damages by F? fa, 
though he had not retorned the Writ, More 46% e 
| Hoe's C. 5 
Reterno The Writ of Rezorn? Habend? is not retornable 1 
habeudo. 2 Rol. Abr. 434. Vi Ee: 
Habere fac? The Sheriff was ordered to retorn an Hab fu 
ſeiſnam. ſeiſinam, the Execution is good if he do not rg 
torn it. But perhaps a Writ of Error in Parliz, 
ment may be brought; and if he will not reton 
it, the Court ſhall amerce him. 1 Rol. Rep. Gal. 
„ , r IEEE 
Rediſſiſin, The Writs of Rediſſeiſin and Poſt diſſeiſin are 
Poſtaifſei= Vicountiels, and not retornable; and the Sheriff 
4. * hold the Plea, and give Judgment, 2 If 
Almeaſu So Writs of Admeaſurement of Paſture , and d 
4e paflur”, Dower, and the Parties may thereupon plead be. 
Dewer. fore the Sheriff in the County. But theſe Plea 
may be removed out of the County Court by 
o ²⁰ -n. ml. mw ec 
Daces te- Where the Sheriff retorns Cepi corpus &. pars ma 
cum. tum habeo, and brings him not in, then the Wit ie 
of Daces tecum ſhall be awarded, to have the. 
9525 in Court ſub Pæna, 1 Bulſt. 82. Gerten 17 


Security Scire fac iſſues out of Chancery to the Sheriff 
of the of H. and the Juſtices of Peace, to call L. beſote 
* e them to take Security of the Peace. L. enten 
riſr not to into a Recognizance, and the Sheriff retorns; 
retorn ſe- this Matter is not good, the Juſtices ſhould hare 
paratim. retorned too. For the Viſcount does not meddl 
with them as Sheriff, but by Vertue of this Com 
/ EE TIL 


Wis 


Chip. 8. Df Sheriffs Netoms. 


What ſhall be a good Retorn, or not; or how Retorns 
of Writs are to be made; In reſpect of the Per- 
ſons that male, or ought to make the Retorn, 


As 3 
1 
| Bailiffs of Franchiſes: 


Sheriffs. 


If a Writ be directed to a Place where there Where 
ue Two Sheriffs, as London, Briſtol, &c. and One there are 
o them doth Retorn the Writ, its inſufficient; Igo Sd 

xr it muſt be retorned in both their Names, One Re. 
though one (according to Cuſtom) may execute torns the 
t, 21 Aſſize 20. Br. Officer 22, Hob, 70. Dalt, Writ, 
1 3 3 
But if a Warrant be directed to Two Bailiffs Two Bei- 
of a Franchiſe to execute a Writ, the Retorn of Is of 2 
One of the Bailiffs in the Name of both is ſuffi- Ftanchiſe. 
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cient, Tr, 39. El, Palmer and March. Cro. Elix. 
512. Dalt. 536, 


If a Writ directed to che Sheriff be executed, How the 
ad after a new Sheriff is choſen, the New She. nr She. 


| | DIC! riff ought. 
nff ought to Retorn the Writ in this manner, ,, 4 


ſail, ) Recepi hoc hre ve Prædeceſſori meo directum (ic the Wtit 
wrſatum, Dalt. 516, 2 Roll. 457. 1 I 
1 in 2 
Time of the old Sheriff: | 
So if upon a Warrant directed to the Bailiff of So of a 
Franchiſe to execute a Writ, it be ſerved; and * 
iter and before the Retorn of it, the Bailiff is hie. 
removed, and a new Bailiff choſen, the Retormn 
o the Sheriff ſhall not be in the Name of the old 
Bailiff, but of the new Bailiff in the manner afore- 
= for the old Bailiff is now a meer Stranger. 


L 2 But 


148 


How if it 


be not ex- cuted by him betore he is removed, and another 
choſen, and after the Writ is executed ; this ſhal 


ecuted in 
the Old 
Sheriff. 


Simile of 
@ Bailiff. 


new Sheriff is now the Officer of the Court. nal; 


Nuper vii, 


mihi deliberat' fuit per Thomam Hanmer AMiliten, 
nuper Vicecomitem in exitu ab Officio ſuo. Et fic In. 
dorſatur, Thomas Hanmer Miles, nuper Vicecome. and 


ſuch a Perſen, who at the time of the Retorn remain 


The Dffice and Duty of Sheriffs, &cc. 


But if a Writ directed to the Sheriff is not exe. 


be retorned generally in the Name of the neu 
Sheriff, without any Mention of his Predeceſſor. 
Dalt. 517. 2 Roll. 458. = 14 
The ſame Law is of the Bailiff of a Franchiſe, 
Trin. 39 Elix. Palmer and Marſh. If a Writ be 
executed by one Sheriff, and before the RetonWe... 
of it a new Sheriff is choſen, he ought to retom 
the Writ, and not the old Sheriff, becauſe th; 


Maxim, None can make the Retorn of a Writ bu It 


an Officer to the Court, Nun 
A Venire was retorned in this manner: Pe hk 


T. R. Vicecomitem, Iſtud breve cum pannello amen 


It was afligned for Error, in that it appears it 
was. retorned by one who had no Authority; lol 
in faying Nuper Vicecomes excludes him, and tha % 


| he was not Sheriff when he made the Retorn. I x4, 


time of the Delivery of the Writ to the new Se. 
riff, then it muſt be conſtrued, that by the Word 


the Word Nuper Vicecomes, it had been goods 
ro, Car. 189. Bethyl and Parry. * 


Error that The Record is, That the Venire fac to try the 
J. S. was 
not then 


Sheriff. 


Per Cur”, It's good; for it appears by the R-M ; 
cord that he was Sheriff next before Toma: R. G1, 
and this Word Nuper Vicecomes indeed.doth neceſ 
farily imply, that he was not then Sheriff at the 


Nuper Vicecomes he was Sheriff at the time of the 
Pannel made; and if he had retorned it without 


Iſſue was retorned by F. S. Sheriff of the Count) 
of D. I was aſſigned for Error, that J. S. wi 
not 


cap. 9. Ok Sheriffs Reto ns. 149 

de: got then Sheriff of the ſaid County. And it was 

» certified by a Record under the Seal of the Ex. 

a chequer, (vis) That he was Sheriff; upon which 

7 the Judgment was affirmed, But ſome are of 

0 Opinion, that this cannot be aſſigned for Error 

.- M:zainft the Record of the Court, Mich. 11 Car. 

ule B, R. Smith and Smith  _ | 
If the Writ be retorned by one that was not Where 


4 2 
0 MS ne = — N | ny = 
ee ES RT CLE ENS - 


. Sheriff, it's a manifeſt Error; but it the Defen- W 97.006 
Fe dant appear afterwards and plead, it's not mate- the Re. 


rial; for his Appearance hath made it good, Cre. torn. 
but El. p. F 82. Thoroughgood and Screggs, | 


If the Sheriff ſhall retorn Mui ballivo Liber. Retorn to 
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oY , and ſhall not therein fer down the proper Mandat 
Name of che Bailiff, it's not goed. 2 * 

7 The Sheriff cannot ſerve a Writ in Part, and e 

"Wl write to the Bailiff of a Liberty to execute the * | 

Wo. other Patt; as a Writ ſerved as to part of the and Part 

* Jurors. But if the Sheriff upon a Capzas in Debt by Bah, 
zgainft Three, retorn that he had taken Two, Liberty. 

end as to the other Mandavit ballivo Libertatrs,&c. 

for 


The Common Form of Vic“ Ret? is, Fect quod. Common 
mall aan Warrant”; but to the Bailiff of a Liberty, Form. 
6 Mandavi, Cc. 2 Roll. Rep. 263. VV 
a Præcipe quod reddat was awarded Vicecomitibus Sheriff 
Glouc', werſtrs A. B. & C. The Sheriff's Retorn, cannot 
that the ſaid C. was one of the Sheriffs of the ſaid 1 
City. Ideo ego præfatꝰ C. & c. alter Vicecom Ci. — 2 
vita predict” meipſum ſecundum Exigentium brevs himſelf, 
us ſummonere non poſſum. Reſponſ, It was ad. 
deed a good Retorn, Bendl. n. 166. 
The Retorn was in this Form, upon a Writ of ß 
8 againſt Edu. Myrcbell, Thomas Wykes and 
ers. JJ . 
Summ' infranominat Edward Mychell, R. Fenn Simile· 
J. Denn, & quoad ſumm predict Tho. Wykes, 
5 ut iciar” infraſcrip:? Certifico qd' idem Thomas, & 
. 1 ego 


. torn, That he had commanded ſuch a Bailiff d 


ceſs, be. dleſex, and makes Precept to the Bailiff of the 
Cauſe the DN , and the Precept was Ad capiend H. ad 


Retorn 


was miſ- eſpon 


158 The Office and Duty of Sheriffs, &. cha 
ego Tho. Wykes jam unis Vicecomit Civitatis pra. 
dif, ſumꝰ unus & idem, & non alius neque di verſ = 
Ideo ego præfat Thomas & Hugo Hyde alter Vis 10 
Civit prædictꝰ meipſum ſecundum Exigent iam brevi ur 
, ur ſumm non poſſumus. Reſponſ. præaict' Thoms N tert 
Wykes & Hugonis Hyde Vic. Anderſon 110 

. 21. Dal, 193,194. 
Bailiffs of Franchiſes, vid ſupra. 


Retorn de Vic? per Bailiff. 


The She- If a Writ to enquire of Damages be directi », 
riffcannot to the Sheriff, he ought not to make ſuch a Re 


upon ſuch a Liberty, &c. Cui executio predict hrevu ta F 


| Writ of falit' reſtat fienda, & quod alibi infra Com' prædid Wl Ny 

Inquiry, per ſe fieri non potuit, qui quidem Ballivus fic ſibi re 

oy; _ 8 and fo ſets down an Inquiſition before the 
a 


himſelf to Bailiff, and 407. Damage. This Retorn is erro. 
be exec. neous, untrue, and againſt Law; becauſe the 
ted. Warrant was directed to the Sheriff himſelf to be n, 
5 executed in any Part of his Shire, and no Veni 
contained in this Inqueſt of Office, as there is in 
other Writs which intitles the Bailiffs of Libet. 
ties. But becauſe there were divers Precedents 
of this Form, the Court would not Reverſe it, 

Hob, p. 83. Virely and Gunſtone. „ 
If the Sheriff retorn, That the Bailiff of : 
Franchiſe ( who had Retorn of Writs) had re 
torned, &c. this is good, although he doth not 

|  ſhew of what Place he is Bailiff, 29 Ed. 3. c. I. 

New Pro- . had a Cap? ad ſatufac to the Sheriff of Mid. 


W. where it ſhould be Ad ſatisfaciend, 
taken. and the Bailiff retorn the Precept ſerved, and the 
Sheriff retorns to the Court Cepi corpus ſecundum 
Exigentiam brevis; it was moved to have a new 


Cap 


+ WChap. 8. Of Sheriffs Retoms. 

Nc ad Sat ufaciend againſt H. For tho' the Sheriff 
ef by his Retorn had charged himſelf to the Plain. 
Vir iff, fo that he may demand Execution againſt 
eu bim; yet Where in truth the Defendant was ne. 


MW ter taken in Execution for the Debt, as here, but 
112 Wonly taken ad reſpondend?, there the Plaintiff is at 


Liberty to take new Proceſs againſt the Defen. 


dant, which the Court granted, Nu. 52, Word 
and Harborn. a 


precedents, . 2 
ad Mandavi ballivo qui nullum dedid reſponſum, 
ge.: Sand. 99. Jaques and Czfar, 


„ Mandavi ballivo upon Fieri facias, and upon 
419" Mn omittæ awarded. Vic rer nulla bona, 1 Sand. 
vor. Merchant and Driver. 


the 
= The Form, 

the wo „ 

beer retorns ſhall be good in reſpect of the Form, er 
. vot; and where Inſufficient Retorns are aided, 


a. As to the Sheriffs ſetting his Name to the Re- 


_ torn, vide ſupra, 
fon of Words: As where the Retorn was, Reſi. 


dum bujus brevis apparet in quadam Schedula , tor 
Refiduumn executionis hui us brevis, Fitz. Ret. 1 


a Scire facias to L. B. Maſter of the Grammar- 
School of S. 8c. and to the Scholars of the ſame, 


doth not ſay, To L. B. Maſter, Bro. Rer. 88. 


modo & forma prout iſtud breve exigit & requirit, 
ud ſaid not infra nominat A. B. yet per Cur it's 
„ L 4 | good, 


be retorned that Scire fecit to the Maſter, and 


In a Scire fac. the Sheriff retorned Scire feci A. B. 


151 


Sometimes the Retorn is inſufficient for Omiſ. Omiſſion. 


And the Sheriff is bound co take . Scire fic 


of the Law in making bis Retorn; therefore in — 
Ainter. 


* 
— > — — I — ee bc. en 6 — EIT. «ah, 25 — N _ * — — eo a — — — _ — 8 2 
— r *. 1 n V 2 re "res = a * — 4 a 
* * 2 . ” . * * bo 3 922 — " * N — 0 5 - 
+ 8 4 "2 £* 2 7 3 - FO 3 Fe me 7 n Po, — * 5 
* — 1 1 _ # * 2 FX; * F * # * yy — * — N 7 — * * 1 <4 - 
* 4 bo 4 n 25 N = * 9 * y _ 4 —— 4 * f A Tis _ "= A a 
En 1 1 * * A a 8 294% 5 E OE Sw EA N Tr 2 4 * 7 
8 r 2 22 . . e 2 - > ** D 2 r . lr 
9 50 M P ON N h g's ny 4 494, % 0 - 9 = N w : 0 l — \ 
2 8 25 of * — phy x 2 ze N 8 1 3 CAP he? a 5 23 FA ES Tong WOT SA A 99 


1 4 
Y 
3 5 & 
+' REM 
. i # 1 * 
; 1 
1 
: + 1-4-2 
WY 
4 4 „ 
3 Is 5 
N t F1 a. 
3» Lo] 
OS 
1414 £ 
„ 
| % { 1 
PF 55 \ 
©) G4 3 1 
18 <3 
© 30 j 
5 7 | ' - 
LE. 
| : 2 
* | 6 
7,907 7 
1 i 
7 
LT. 
7 80 
Is + - 
; ET 
e 
4 
$8: BY 
$4 „ 
1 
1 J 
FF * 
1 £ 
N . 
bad 
1 
1 
33 g 
—_— J 
2 1 1. 
£ . 
5 by 
1 
: * 
— 2 4 BY 
$f 4 
1 1 q 
124 - 
9 
1; HEE 
"ES * 
13 
4 
1 
* x 


152 The Office and Duty of Sheriffs, Nec. 
good, for theſe Words prout hoc e exigit ate 
Tantamount, 2 H. 4. 13. 3 H. 4. 9. 

Retorn The Sberiff retorned No inveni, ſor Non eſt 
Non in veni indentus, and the Party thereupon was outlaw'd 
is Etxor. A was alligned for Error, and not amendable, 
Eizh 1 

ARetom A Kon by the Sheriff in tbe Third Perle 
inthe 3d is not a good Retorn. The Sheriff retorned, 
"ws pracepit bailivo de S. for Præcepi ballivo, and 1 
iy was amerced for it, 21 Aſ.17. 

The Sheriff upon a Capias retorned, That he 

' arreſted the Defendant at S. and would have car- 

ried him to the Gaol, and 4. B. reſcued him, 

This Retorn was inſufficient, becauſe he did not 
inew at what Place A. B. made the Reſcue; for 


it ſhall not be intended the Place where dhe Ar 
Was, Bro, Ret. 97, 


Vide plus tit. Reſcous. 
Prox ſu= The Tefte of a Wiit was 2 Martii 11 Eli, 
tun, bow The Retorn was, In quarta Septi mans Quad: igeſims 
to tefer. pro futur. The Words prox? futur refer tO quarts 
Septimana, not to Quaarigeli ung, Mo. 365. Barton 


and Lever. 


That the In Treſpaſs the Sheriff retorned in the Com: 
1 mon Bench, that the Defendant Was attached 
ant was | 
arached or catalla ad Wilen de 10 J. It's a void Retorn, 
per, ccc. tor he ought to retorn he was attached by one 
bow to ” Beatt or Chattel certain, and name them, that 
rerorned. ſo they may be torteiced, Cro. Eliz,, 13. Lawrence 
| and Netberſcle, 1 Anderl. FL. £ id, tit. Attacb- 
Went. 
Retorn in In Outlawry of Murder the Sheri, retorns, 
OutlaW!y 4d Comit? men tent apud D. en le County de Not- 
____ thumberland, _ laith not in Comitat mes Not. 
thumbria tent“, It's Error, for one may be 
Sheriff of . and Huntingdon, and of Sir. 


700 and Sue 2 Rols Rep. tha 1 95 's 2 0 5 
Adio 


R elcorcs | 
Teraine 


bap.8. De Sher Betam s. 1 
laben of the Caſe upon Eleape of pes taken Time, © 
Ca. ſa. ret? Paſcbæ 16 Car. 2. on a Judgment (viz). þ 
ef Wired in Mich. 16 Car. 2. which is repuguant and | 

d. Wooffible 3 and this moved in Arreſt. of Judg - 

ent on the Retorn of a Writ of :Ezquiry. But 

e Teſte appearing! to be Fan. 16. Cur. 2. ret «© 


on Wa? Aſcen, and that Virtute brevis, poſtea & ante 
wd Wn, (vix.) ſuch a Day of May 16. which ſhould 
he y. Per Cur, This is a void Retorn, (vix.) 


ing expoſitive only, 2 Keb. 101. Hammer and 
| n e e 


.. 


»V 
3 * 


Kepngvduc, r not.. 


e Sheriff retorn, That the Beaſts cannot be de-; vin. 
ered; quia viſum inde: hapere non patuit.. This is 

it good, becauſe he doth; not ſay acceſit ad Jos: 

„; for perhaps he could not have the View, 
cauſe he did not go where the Beaſts were, 
Ed. 3. 54. . „„ 


Outlawty was reverſed, becauſe the Exigent Uncettain 


m. Wd an uncertain Retorn 2 Rep. Dr. Drurz's Caſe Retorn of 
e in, 7 e the Exig*'. 
n, H mi comes to the Sheriff to take Man, Pra füt 
ne no Retorn that he was found within his cn 
hat Williwick after the Delivery of the Wiit, Prout 106,060. 


ji conſtar puterit. ili This is not good, but he 
aht to retorn expreſty, uod non oft eu,, 
do in a Fier: fat le honig Teſt ator is agarnſt Exe 37d. 
ors, if the! SheriſF retorn that they have not 


ly Goods in ballida ſua, after the Delivery of 
be e W rit prout ei conſt are poterit. This Retorn is 
«> Net good.; for he ought to take notice whether 


N Goods or not, and fo retocm it, 9 H. 
rr n ieee, en 5 
ny But 


* 


irre 4 Retorn ſhall be void for the Incertainty or 8 745 


na Replevin on the Cauſam nobis flamifices, if In Reple. 


— 
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154 TheDffice and Duty of Sheriffs, dc. Naß 
Retornon But im Debt againſt an Executor, who plex CCC 
Aﬀets. nene Adminiſtravit, and Aſſets are found; upon 
| Feri fac', the Sheriff retorns that he had nothin 

within the ſame County; it's a good Reto 
| Bendloes, n. 91. j 0 
Uncertain Upon Habere fac ſeiſnam the Sheriff retom. unf 
that the Party who ought to take the Seiſin vet 
proſecutus eſt breve, This is not good; for H 
uncertain Intendment of it, and the coming The 
the Sheriff to have Seiſin, is not properly a Pr 
3 of the Writ, Paſch. 15 Fac. Floyd and! 

thell. 
Repug- On Entry ſur diſſeiſin of Two Acres, Hab fe 
nant. ſeiſinam was awarded. The Sheriff as to On 
Acre retorns Habere feci, as to the other Tard the 
the Sheriff ſhall be amerced for ſuch a Reton 
as being contrary and repugnant in it ſelf. / 
in Ca. 2 againſt Two, the Sheriff retorns as U 
one Cepi, and to the other Tarde, he ſhall b. 
amerced, 2 Leon. 175. 35 

Vide Reſcous. 


What ſhall be a good Retorn againſt the Admittan 
„ of the Party, or nt, 


* Debt againſt the Heir: If che Defendant plead 
22 Nothing deſcends to him but an Houſe in- 
cke Heir. upon which Judgment is given for the Plaintiff" © 

ed quia ignoratur of what Value the Houſe w 
a Writ iſſues to the Sheriff to enquire of the) 
lue, and according to that to make Execution W** 
and the Sheriff retorns, That the Heir ſold tie d 
Houſe before the Writ came to him. This is n. 
| a good Retorn , Hen. ) Fac. B. R. Goldſon Ne 

mY —=9v OG Te, 15 
In Debt If in Action of Debt againſt Executors the De. 
againſt fendant acknowledgeth the Action, on which . 


Ow Fieri fac iſſues, the Sheriff may rgtorn Null l. 
*. | | 0s, 


haps 8. Ok Sheriffs Retons. 153 
&c. for this ſtands with the Judgment, ina 
uch as he confeſs?d the Action; but not that he 
d Goods, 2 Roll. Abr. 459. Newman and Ba- 
Wt, * 5 
Upon Habere fac? ſeiſinam, upon a Judgment H- fs' 
alt J. S. it os LE Retorn for the Sheriff iim. 
) retorn, That J. S. had nothing in the Land, 
or was Tenant, 17 Ed. 3. 66. b. | 
The Sheriff on Levari retorus, That he had Sheriff 
ied the ſaid Sum (which was 2000 J.) and in Pleads. 
hebt he pleads as to 2081. NV debet, and as to 
te reſt a Releaſe from the Plaintiff; the Plaintiff 
:murs. Now the Plea of Nil debet as ill, and the 
enff is Eſtopt to plead it; for it is contrary 
the Retorn. But per Cur?, ſince they have not 
kd upon the Eſtoppel, but taken Iſſue, that 
ould give them no Advantage, Hob. 206, Speake | 
ud Richards. — e 


Eftpppel. 


What ſhall excuſe the Sheriff for his not Retorning, 
and what ſhall not. 5 : 
an As for the Sheriffs retorning a Reſcomw, Vide 
w Tit. Reſcoms. 


true Sheriff retorned a Reſiſtance on Habere Reſiftancs 
ſeiſenam, and he was amerced 20 Marks; 
Kcauſe he did not take the Poſſe Comitatus, and 


* 


n B 

a hn Alias awarded, Hill. 19 Ed. 2. Execution 

wal! 1 8 . 1 
Vo On Habere fac ſeiſinam, it's a good Retorn to That none 


ncuſe the Sheriff, that he at all Times was ready came to 
d deliver Seiſin, and appointed divers Times in 2 Sei- 
rtain for the Party to come co the Land to rm. 
dre Sezſin; but none comes for the Party to re- 

ave it, 2 Roll. Abr. 459. Floyd and Bethell, 

So he ought to excuſe himſelf from the time 

klore the 1 ay aforeſaid , otherwiſe the Retorn 


AS 


F e 
rarer 8 


1568 The Office and Duty ok Sheriffs, &. 
is not good; for peradventure he was requeſg 
cg. and would not perform it, Adi 
Caſe 

Thatheis It is no good Retorn for the Sheriff to fl 

not paid That the Party will not pay his Fees, and ther 

his Fees. fore that he would not execute the Writ, 34 H. 
Bro. Ret, 10. The very Words of the Writ dot 
join the Sheriff to make retorn of it; aud if! 

be not paid his Fees where he is allowed to ti 
them, he may recover them by. Action, 

Tho Infe- If a Writ out of the King's. Bench be direfy 

your oa, to an Inferior Court, which the Inferior Coy 

tonnd to is not bound to allow, but may proceed notwi 
allow a ftanding the Writ directed to them; yet th 

Writ, yet ought to make a Retorn upon the Writ, and i 

they muſt the Retorn to ſhew the Cauſe: For the * 

"en from above ought to be obeyed, Lale Pratt, | 

Tit. Retorn. | 

| Sheriff Sheriff retorned a Protection on Arreſt 

cannot was ſet afide per Cur, in regard the Sheriff © cat 

Tetorn 2 Tretorn nothing but Non off inuentus, or Cepi corp 

yo at his own Peril; and it's in his Diſcretion to a 

ren low or dilatiow : any Protection, and the Sherif 

was ordered to retorn his Writ on a Pain, 2 ko 

681. Ile Sheriff of Yorkſhire's Caſe, 

May re. If a Man be taken in Execution at the Suito 

| torn a S the King ; afterwards a Superſedeas comes to the 


rap Sheriff,” by 2 H. 7. fol. J. he may retorn the d 


Body. perſedeas with the Body. 


Wh at oe So the Sheriff is to retorn the Capias and (1 

eh Party Body at the Day; but if the Party diſchacg 

ſhare him, this is a good Excuſe, 3 Bulſtr. 96, 97. 

In Replevin, if the Sheriff retorneth, That tht 

105 erty. Defendant claimeth Property, it's a good Excul 
Dal. 181. 


Ti 


up. 8. Ok Sheriffs Retans. 
The Sheriffs of London 
om, Dalt. c. 73. 


Mandavi ballivo Libertatis, qui nullam dedit re- 
mum, is a good Retorh to excuſe. . | 


her, Tarde is an Excuſe. __ "4 | 
11 Jo chat the Plaintiff non invenit plegios de proſe: 
0 4. | | rt | 
Amendment. 
Where Amendment ſhall be of 5 heriff Retorys, and 
; where not. 


y Name of the Sheriff on the back of the 
rity nec quod executio brevis patet in quodam pan- 
Ne 95 


mme 18th of E1:z. aids Inſufficient Retorns, not pe new} | 
+ ere there is no Retorns; and it could not be 7 
e nended aſter Verdict, and a new Venire fac 
ned, 5 Rep. 41. Rowland's Caſe. 1 = 
s H. 6. c. 12. extends to Retorns; but yet Miſpris 

A lipriſion of Clerks are only to be amended. ſion. 
at it extends not to a Retorn by the Sheriff 


there it ſhould be to a Coroner; nor doth 18 


0 the Nor to a Retorn of a Venire It as? without the P;' fot! 
e „me of the Sheriff; Vid plus Co, 8 Rep, 162, 
„ oo 

1h The Venire fac, and other Proceſs, is directed oy 0 U 
. rcommtibus de Canterbury, and the Retorn is only. 
">Wmade by one Sheriff only. The Court amended 
'4 this at Common Law, and not upon the Statutes © 
«cul: 0 Feofails, as was Sherrington and Talbot's Gale, © 


Co. . .. and 39 H 6:40, And they ſwore 
e Jury here, that there was but one Sheriff in 
Canterbury a Siderfin p. 243. the King and Per. 


(val. 
Album 


ER. £ 
may retorn their Cu- Cuſtonk | 


On Venire fac? no Retorn was indorſed, nor Vini: 
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torn no Sheriffs retorn no Writs; or what Act, Proc 


j 


x39 Che Pfice and Duty of herifs, ae, b. 
Alban, Album breve retorned is not amendable, 1 
00006 "© © Rep, 12306. 

Where the Recorn of the Sheriff ſhall be 
mended, as well for Verdict as before, 7; 
10 Rep. Denbaud's Caſe. 
Vide hic ſparſim plus de Amendments. And g 
General Abridgment, Tit. Amendment. 


ww 4 Having now treated largely of the Inſu 
th _ ciency and Validity of Retorns in General, 2 
riffs re- ſhall conſider how the Law is in Caſes uheff in 1 
Writs, Ce. or Appearance, ſhall be good before the Reton 
and the Penalty on the Sheriff for not Reton 


ing. 
As to not retorning of Execution, vide i 
1 fra. Ins W 
Tnheri- Where a Man is to loſe an Inheritance if H 


tance. do not appear, he ſhall appear without the R 
torn of the Sheriff gratis, by Day in the Rol 
10 H. 7. 11. . 
1 Where a Man is to have a Corporal Pain il 
Pain. he doth not appear, he may appear without tie 
Rerorn of the Sheriff gratis, Id. ibid. 1 
rige. _ In Treſpaſs; if after the Exigent is iſſued, th 
Dteſfendant renders himſelf and had a Superſedea, 
| he may appear by the Roll, although the She 
riff doth not retorn the Exigent at the Day, 
33 KA 3-20.08, 
Doebe. In a Writ of Debt, if no Original be retorned, 
nor any Retorn made, yet the Defendant may 
appear by the Roll; 29 Ed. 3. 18. 
Upon a ln a Writ of Debt, if the Sheriff retorn the 
Nibil. Original Nibil, & c. yet the Deſendant may ap 
pear for fear of a Capias, 10 Fac. B. R. Slay 
and Vautrey. . . 


Th 


hap. 8. Ok Sheriffs Netons. 25 
The Penalty for not Retorning. 


Mita pro Regula, by Hales: (1) The Court < 
diſcharge Priſoners on Common Bail in Two Penalties 

ems. (2) They will inflit Penalties on She- ais be- 

b, for not making Deputies ;z and will (whe. 

er in Office or not) impriſon them for not 

zorning of Writs by the Day, and not leave 

em to Amerciaments, or Diſtringas nuper Vice- 

mit, 2 Keb. 8 12. 5 L Fi 

In 1 Bulſtr. 201, 202. an Habeas Corpus was di- Warden. 

ed to the Warden of the Heet, to bring in the 

dy of a Priſoner in his Cuſtody ; who refuſing 

make his Retorn, another Day was given him 

on Pain to return the Body. 5 

If the Sheriff takes J. S. upon a Latitat or Ca- A gion 
, and doth not retorn the Writ, an Action 

50 againſt him. ä ; _ 
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3 Re. I. For a Faux Retorn; where and in what C. 


$856 The Olle and Datz or Sheriffs, & 
CHAP. N. 


Remedy apainſ the Sheriff for a Palſe Return 
and in what Caſes, and what Action oi 
him for à falſe Return. Where ſuch Achim. 
to be brought, how to be laid, and the Mam 
declaring therein, Of the Reaſon of the Rein 
Cepi Corpus upon ail taken. Where Ain 

nxgainſt the Sheriff or Bailiff of a Franchiſe, 

| which of them upon a falſe Return, Rem) 
'/  gainſt the Sheriff for not Returning the Writ, 
ainſt his Bailiff, or againſt the Bailiff of a H 

55 ſe. Of laying t be Allis, and of” the Decle 

tion hes e, and in what Caſes al 
| N traverſe the Sheriffs Return or nor. | 


Fo R Remedy again Sheriff, Bailiff n 
Gaolers, and where the Action i 15 to bela 
as to Mafeazance, Nonfeaz,ance, Faux Return: a 
Non-Retorns, vide Stat, M. 2. c. 39. 


For Misfeazance, 


torn. Aion lies, and whos not; and where and l 
ſuch Attions are to be brought, and the Mamu 
| Declaring therein. 


Summon - In Partition, or other Real Action, if the Sl 
ed, riff return the Tenant ſummoned, when 
Truth he was not, Action of Deceit lies again 
him. 26 Af. 48. x Brownl. 157. 
Sd in a Real Action, if the Demandant dein 
a Writ of Summons to the Sheriff, and the Sher 
ſummon the Tenant accordingly, and after di 
not return the Writ, Adiion on the Caſe lies agal 
him, H. 32 El. B. K. Marſh and Aſtery, 


Chap. 9. Df Sheriffs Retoms. 161 
So it the Sheriff return one ſummoned or 
proclaimee, which is not, Action on the Cale 

ies z but this is not aſſignable for Error. Mo, 349, 

Corbet and Marſh. f . | ; ö 
Action on the Caſe lies againſt the Sheriff for ary 
returning, That he had delivered to the Plain- nag 
tiff, upon Inquiſition taken where he refuſed to 
deliver it, and ſo the Return is falſe ; tho' it was 
objected, that perhaps the Poſſeſſion is kept a- 

gainſt him manu forti, But per Cur?, that is but 


th Mitigation of Dammages ; but his Return was 
ale, and therefore the Action lieth. 1 Roll. Abr. 
5738. Lifter and Bromley, 


If the Sheriff return Exigent 3 a 4 exacb', Exi gent. 
and that there were not more Counties, where 
in Truth there was a fiſth County, the Plaintiff 
1 Action on the Caſe againſt him. 9 H. 6. 
60, b. . To 
Sheriff arreſts the Party, and yet returns Non Nan ef ins 
venus; Action on the Caſe, or Treſpaſss . 
for falſe Impriſonment lies againſt him; for he is 
a Treſpaſſer ab initio, Cro. El. 729. Hawkin's Caſe, 
BAG H.: WY 
Action on the Caſe was againſt the Sheriff, c cre 
ſor that he arreſted F. S. and let him at large, pw on 


and at the Day returned Cepi Corpus, and that 
the laid J. S. did not appear at the Day, but hid 
himſelf ; and that upon an Haveas Corpus award. 
ed, he returned Paratum babes, Which was Faux, 
en Wvbereby the Plaintiff was delayed in his Suit, Cc. 
— The Defendant pleaded, That 7. S. being arreſt- 
os ed, put him in Sureties for his Appearance, J. N. 
gen ad F. D. who are Perſons of ſufficient Eſtarg 
Sell vicbin the County, and were bound to him in 
« dof 42+ for the Appearance of J. S. ar the Day in 
1 the Writ mentioned 1 and ces the Statute 
"MW ; K. 6. c. 10, by realon whereof he lot 
| M "Ono 


e S. 


aſſque aliqua ſecuritate inventa for his Appearance, . 23 Hl. 
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The Office and Duty of Sheriffs, &cc. 


him at large, and traverſeth Ab/que hoc that he 
let him at large, ab/que aliqua ſecuritate invema 
prout, & c. Cro, El. 624. Barton and Alaworth 


UponBai), 
Shetiffnot 
charged 
returning 
Cepi Cor- 


23 H. 6.10. 


A Gene- 
ral Law 
in ſome 
Caſes. 


Cepi Core 


du On 
Stat. 


The Court held the Plea. and Traverſe 10 be 
good; for he is by the Statute compellable to 
rake Bail, and it's left co his Diſcretion what Bail 
to take: And altho' he had not the Body at the 
Day, and afterwards at the Day of the Haben 
Corpus returned quod paratum habeo, when he was 
at large, that is a Contempt to the Court, and 
finable ; but it's nothing as to the Party, norcan 
he take Advantage of it. = 

So that the Law which has been diſputed is 
ſettled, That where the Sheriff takes Bail accord. 
ing to the Statute of 23 H. 6. and returns Ce 
Corpus; tho' the Party do not appear at the Day, 


yet the Sheriff ſhall not be charged in an Action 


on the Cale for a falſe Return, Siderfin p, 22, 23, 
Allen and R.binſon, Mo. n. 590. Langton and Gard. 
ner. 5 

For the Statute of 23 H. 6. is a general Statute, 
of which the Judges ſhall take Notice; but if i 
does not appear to be a Retorn within the Sta. 
cute, bur at Common Law, there for his Non. 
appearance Action lies. And there is a Caſe in 
Sider fin on this Point which is worth Obſervation, 
as to laying the Action and Pleading. 
Action on the Caſe was brought for a fall 
Return, i. e. Cepi Corpus, and yet he had him not 
at the Day, but ſuffered him to eſcape. The 
Detendant demurs to the Declaration. Now the 
Action is good, becauſe the Declaration ſhall be 


taken to be true upon this Demurrer. And ti 


Pleading 


Statute of 23 H. 6. is in part a private Statute, 


and the Court will not take notice of it without 
pleading ic. But had the Defendant pleaded it 
Specially, or had he pleaded Not Guilty, be 
might have had Advantage of this Statute, * 


Chap. 9. Ok Sheriffs Retogns. 


Aſter 
the ſaid Statute the Sheriff cannot make a Special 
Return, but Cepi Corpus, or Non eſt inventus, 80 
that the Caſe of Allen and Robinſon as to that 


have ouſted the Plaintiff of his Action. 


Point, is good Law. For ſuch Action lies not 
properly againſt the Sheriff, becauſe the Statute 
of 23 H. 6. compels him to bail the Priſoner; and 
yet the Sheriff ſhall return a Cepi Corpus, as for- 
merly. Siderfin p. 439. Parker and Welby. | 

Now it's ſaid in Benſon and Welby's Cafe, That How pri- 
23 H. 6. c. 10. is a private Statute, and ought to te. 
me been pleaded. 2 Sand. 154* Benſon and 

Now that Statute, as Whelpdale's Cafe is, is a pri · How pub- 
rate Law as to Sheriffs Bonds; but as to Extor- lick. 
tious Fees, it's a publick Law. 2 Keb. 626, 657. 

Mod. Rep. 33. meſme.Caſe, 

If a Sheriff levy Money on a Levari facias, up. Debt werſ. 
on a Recognizance, at the Suit of F.S. and re- oy - he 
urns the Writ ſerved, J. S. may have Debt a. Voney 
painſt the Sheriff, or againſt the Sheriff's Execu- on Lewar;. 
tors. But in this Caſe the Plaintiff demurr'd to 
the Defendant's Plea, and concluded ill. The 
Plea was grounded on a Releaſe, and he ſhould 
have demanded Judgment, if the Defendant 
ſhould be admitted to plead a Releaſe made after 
the Sheriff had made his Return. 1 Rolls Ar. 518. 

Speak and Richards, 1 Brownl. 57. meſme Caſe. Hob. 
þ, 206, meſmeCaſe, 3 

Action on the Caſe lies againſt a Sheriff, who Sheriff c- 
accepts of a Return of one that is not Bailiff, and <*P*5 . 
apainſt him that made the Return. AAo. 431. Pal- N 
mer and Smalbate. e Tea ack 
Action on the Caſe lies againſt the Bailiff ofa , , a 
Franchiſe for negligent Execution, or a falſe Re- ao . 
turn. Mo. p. 431. e e 


1 
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For ma- Action on the Cale lies againſt a Sheriff for 
ling other making other Return than is returned to him b 
Return. 4 Liberty or Bailiff of a Franchiſe, who had Re. 

torna Brevium. 1 Roll. Rep. 119. 

Where Upon a Fieri fac againſt an Adminiſtrator, 
the Action the Sheriff makes a Warrant to the Bailiff of x 
liesagaioſt Franchiſe to execute it, and after the Bailiff is 
the Sheriff removed, and another Bailiff elected; and aſter 
38 the old Bailiff returns in his own Name to the 
chiſe on a Sheriff, That the Adminiſtrator had not any 
falſe Re. Goods preterquam, &c. which is falle, and after 
turn, the Sheriff makes return accordingly to the 
Court; yet no Action on the Caſe for this fall 
Return lies againſt the Bailiff. For the Retum 
ought to have been made of the new Bailiff 
and fo the Sheriff had accepted a Return from 
one as it were a meer Stranger, and fo void 
And he ought to take Cognizance of the right Min. 
ſters of Law; and therefore the old Bailiff for 
this falſe Return is not puniſhable by the Law, 
but 1 Sheriff. 1 Roll. Abridgm, 99. Palmer and 
palſe Re. If the Sheriff return Mandavi Ballivo Liber 
turn of tatu, &c. qui mibi reſponſum dedit, &c. il the 
Bailiff Lib. Matter of the Return be falſe, no Action lis 
againſt the Sheriff, but only againſt the Bailiff: 
For the Sheriff ought to accept the Return of 
the Bailiff, and not examine the Reality of it, 
if it be ſufficient in Law) 1 Roll. Abridgm. 98, 
99. Palmer and Marſh. Cro. El. 512. Palmer and 

Potter. 

Againſt If a Venire fac comes to the Sheriff in a 

the Sheriff Quare impedit, and the Sheriff command the Bai 
for a Re- liff of the City of C. to return the Pannel, who MW 

2 does it accordingly, where he had not any Wat. 

is nor Bai. Tant to do it, not being Bailiff of a Franchiſe, 

lifof a whereby the Pannel is quaſh'd. The Plaintiff for 
Franchiſe, this Default in the Sheriff, and for his Pane 


— CR 2,” £ 


| Caſe, but Action on the Caſe; for it is no Debt 


not any 


ſhall have an Action on the Caſe. 38 Aſixe 


"The Sheriff npon a Heri facias againſt F. P. Againſt 
makes a Warrantto F. S. to execute as his Bailiff, the She- 
and hedoes it; and afterwards the Sheriff makes _ and 
a falſe Return, (viz.) That the Writ came Tarde, mer the 
Kc. by which he is a Treſpaſſer ab initio, yet it Bailiff 
makes not the Bailiff a Treſpaſſer. 2 Roll. Abr. 
562. Parker and Moſſe. | 

Ic was the Opinion of all the Judges in the Sheriff 
Caſe of Fawcet and Cotton, That the Sheriff's Sub. ſubmits to 
miſſion to a Fine, is no Concluſion to the Parties CE mm 
grieved, to bring their Action for the falſe Return 
of the Sheriff, if it were fo. Sir Thomas Fones, 


5 4 9. | | N | | | 
K Return on Elegit, the Sheriff returns, That Caſc, and 
he had appraiſed the Goods in Specie to 40 l. and ut Dedr, 
extended ſuch Lands, and delivered them to the 
Plaintiff. Ub; revera he never delivered them to 
the Plaintiff. Action of Debt lies not in this 


in the Hands of the Sheriff. Cro. Fac. 5 66, Coryton 
againſt Thomas, „„ 
And it's not like to Pyke's Caſe, 14 Fac. which Debt. 
was; the Sheriff on a Scire fac returned, That he 
had fold the Goods for fo much Money, and 
delivered the Money to the Plaintiff ; and che 
Plaintiff thereupon averring that he had not the 
Money, maintained an Action of Debt; For 
there the Sheriff confeſſed by his Return, That 
he had fold the Goods, and delivered the Money; 
but here ic is not returned, that he meddled with 
the Goods, or the Value of them, fo as there is 
Certainty to charge him. Pke's Caſe, 


14 Tac. 
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where, or 


in Midal. 
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Where the Act ion * to be brought. 


Action for a falſe Return may be brought in 


the County where this was, or in Middleſer 


Wales. 


Ar Weft. 


minſtcr. 


U:lagat, 
Com or 
Midaleſex. 


where the Record is. Cro. Fac. 3 32. Parkhurſt and 
Powell. | 

So Eſcape at D. in Wales, and the Return wy 
Non eſt inventus, and it was tried at Weſtminſter, 
the falſe Return being made at Weſtminſter, which 
is the Cauſe of the Action. 2 Kev. 362, Mancer 
and Smith. 5 

If a Sheriff on Cap . will not arreſt 


the Party, but return Non eff inveztus, an Action 


may be brought againſt him in the County 


where he received the Writ, or in Middleſex, 


where the Record of that falſe Return is, at 
— Sag Hob. 209. Side fin p. 218, 219. Ruſſe's 
OCaſe. | N Ky 


EU git. 
Com, or 
M. daleſex· 


A Doubt was, Whether Action on the Caſe 


for a falſe Return on Elegit lies in the County 
where the Return of the Exigent was, i. e. in 
Middleſex, or where the Land lies? And the 


_- Court inclined, That it lay moſt properly in 


Debt in 


Com' Pal, 


Middleſex. Winch. p. 100. Sbeir againſt Sir France 
Glover. | 4 
One brings Debt againſt B, Sheriff of the 
County Palatine of Lancaſter, and ſues him to 
Outlawry on Meſne Proceſs, and had a Capia: 


directed to the Chancery of the County Palatine, 


who make a Precept to the Coroneis of the 


County, being Six, to take his Body and have 


him before the Jultices of the Court of Common 
Bench it Wefminfter ; one of the Coroners be- 
ing in ſight of him, and having a fair Oppor- 
tunity to arreſt him, does it not, but they all re. 


Ret” on turn Non eff inventus, The Plaintiff hereupon 
5 invent”: brings his Action againſt the Coron:rs in Mid. 


deer; 
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dkſex ; And the Court inclined, That the Action Action in 


tiffs Dammages ariſe here, by not having the 
Body here at the Day. Bulmer's Caſe. Rep. and 
ex Dyer 159. | | l 
The Chancery returns to the Court the ſame gi 
Anſwer that the Coroners return to him, fo that ies not 
"Ss WU the falſe Return is the Cauſe of Prejudice, and againſt - 
, che other Things are but Arguments to prove it. one Coro. 
Ich And the Court conceived an Action would not ner. 
6e againſt one Coroner, no more than againſt 

one Sheriff of London, York, &c. Mod. Rep. 198. 
elt I Naylor and. S bar pu. 


on 1 5 8 8 

% Of Declarations in Act ion for falſe Returns, 

ex, . VK 

2 In Pigor's Caſe it was alledged for Error, that Nen eff in- 


) * 
„de Declaration was naught : VIBE. 


1. The Bond was made for 200 J dated Proceſs 

i 29 Aug. 13 Fac. and this was before the Bond P*fore the 
made; yet being returnable in Michaelmas made 
in Term, and the Latitat upon it after the Bond, 
ic irs ſufficient to maintain the Action, and the 
in Proceſs always bears Teſte the laſt Day of the 
Term before. 5 + 
| 2. The Declaration is, The Sheriffs Bailiffs It's not 
de zrreſt the Party, and the Sheriff talſely returned ſhewed 
0 Nn eſt inventus. It was alledged tor Error, that 2 = | 
de Declaration was not good, becauſe he doth qi not 
„not ſhew that the. Bailiffs delivered the Bond appear. 
© IF to the Sheriff, which they had taken for his 
Appearance; nor is ic ſhewed, that the Defen- 
n dant did not appear. Sed non allocatur. For'thele 
ſerve but for Aggravation of Dammages, and are 

ſupplied by the Verdict Cro, Fac. 561. Pigot and 


Ropers, 


M 4 | Fieri 


is well brought in Middleſex ; becauſe the Plain. Mde/ex. 
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Action 
againſt 
the old- 
Sheriffs, 


thus indorſed to be returned, 1. e. by Inden- 
ture. 


Tho' it 


appear not Writ were made by the old Sheriffs, or the new. 


that any 
| Return 0 
the con- 
 Trary Was 
made b 
the ol 
Sheriffs, 


Fon eſt 


$1 ventus- 


of N. who executed it; after which the Sheriffs 
were dilcharged of their Office, and new ones 
elected. The old Sheriffs redeliver to the Pa 

Nuts bens, his Goods taken in Execution, and indorſed Nulli 
bona on the Writ of Fieri fac, and deliver it tg 
the new Sheriffs ſo indorſed. And an Action on 
the Caſe was brought againſt the old Sheriffs ſo 
this falſe Return, and Judgment pro Quer. Ang 
theſe Exceptions were taken: 


ſay, that the old Sheriffs did return Nulla bons, 
but only that they did indorſe Nulla bona, which 
is no Return: wa | 


yet it is the Return of the Sheriff in the County 
where he is Sheriff; and yet it ſeems Judgment 


Day. 


eſt inventus by the Sheriff of Galloway in Ireland. 
It was averred, That the Sheriff at the Time ol 
the Delivery of the Capia had the Perſon in 
Cuſtody at Galloway in the City of Dublin, and 

the Action is brought in the County of the City. 


The Office and Duty of Sheriffs, &, Mhap. 

Fieri fac for Debt was delivered to the Sheriff I the 8 
ck, | 

c freſh 

e fall 


ente 


1. The Plaintiff in his Declaration FINS not 


2. He faith not, they delivered this Wii 


3. It appears not whether any Return of the 


Per Glyn Chief Juſtice : He conceived jt to be 
well, and according to the Courſe in that Kind, 
for the old Sheriffs to make the Return, and to 
deliver the Writ over by Indenture to the new 
Sheriffs; and here was a Verdict. And a Return 
is not properly a Return till it be filed here; 


was reverſed. Quere, Stiles p. 474. Toft and 


Alon on the Caſe on a falſe Return of Nor 


Per Sanders: On a Capias delivered to the Sheriff Wi! 

but of the County, he is not bound to hold him WG 

there. So upon a Latitat, which is no Warrant Hf. 
55 TF 
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the Sheriff to take him, but only in his Baili. 

ck. Per Car, This may be by Habeas Corpus, 

ſreſn Suit, and being after Verdict, that finds 

2 falſe Return (for the Return was Non eſt in- 

ut in Balliva ) and the Jury find that he was 

Balliva at the Return of the Writ, the Court 

il preſume him legally in Cuſtody. 3 Keb. 557, 

61, 600. Bradſhaw and Andrews, 

Plaintiff declares, he had proſecuted a Capias For not 

zainſt Chapman, who was indebted to the Plain. *reſting 

Fin an Hundred Pounds, and delivered it to * 
Sheriff at Neu port P. and that the Sheriff poftea paiſer. 

Þ adrunc & ibidem potniſſet arreſtarꝰ the ſaid | 

man; but that the Defendant machinans, to 

lay the Plaintiff, fc. arreſtare the ſaid Chap- 

„ &c. adtunc &. ibidem abſtinuit & reciſavit, 

ad had falſely returned Non eſt inventus, De. Ret. Non e 


a 
; 
s 
J 
4 
0 
n 
* 


fi 


he endant pleads Non culp, and Verdict pro Quer.. vents: 
V. „ Cur'. After Verdict the Declaration is good 

be Wrovgh ; and tho' potuiſſet arreſtare, without ſhew- 

d, Wiz how, or that the Defendant was in View 


ji Chapman, and potuiſſet denotes a Poſſibility; 

nd this 1s true if he were in the County, and 

e Sheriff is not bound to attend his Office in 

ery particular Caſe ; yet it ſhall be intended 

uch Matter was given in Evidence; by which 

appeared to the Jury, That the Sheriff porusſſet 

reſtare, and the Declaration, quod recuſavit, doth 

pl Opportunity: But it was agreed to be good 

Lauſe of Demurrer. Sir Tho, Fones p. 40. Fiſh - 

rſs Aſton Sheriff of Bedford, 7 8 

Error brought by the Sheriff, upon a Jud: Scire fad! 

nt againſt him upon a Writ of Scire fac, for for an ill 

ll Return of a Heri fac. 2 Sand. 341, &c. Ros of 

The Plaintiffs ſhewed, That the Sheriff re-“ Ti J: 

med, That his Officers had by Warrant ſeized 

Goods to the Value of One hundred and ſixty 

Pounds, and that they were reſcued out of their 
Ss eee 


* F  OOEMSMSCCCCUCUAlc|C CMCC * 1 "COW 0g--—- 2 2. OE _ — 
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| 
| 
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By Seiſure medy, and that by the Seiſure the Sheriff 
che Sheriff Property. and might reſeiſe the Goods, tho 


| I of his Office: And Judgment was affirmed, 


Caſtody, fo that he could not levy the Den 
and that the ſaid S. had no other Goods whey 
upon to Jevy it, and then the Plaintiffs ſuggg 
That the Hundred and ſixty Pounds was not pi 
to them. Defendant demurred. Er judic | 
Quer?, And the Defendant brought Error, Th 
| ſuch Scire fac did not lie, but rather Deh 
and alſo that the Sheriff was not chargeable y 
on a Scire fac, it he did not return, Thath 
had the Money in his Hands. Sed non allocas 
For the Plaintiff upon ſuch Return could u 
| ſhe out a new Execution, unleſs for the Surpu 
and there could be no Venditioni exponas; a 
therefore the Plaintiffs ought to have Debt or 
Scire facias, or otherwiſe they are without Rt 


' Taking away Goods in the Sheriff*s Cuſtody, 


If upon a Fieri facias the Sheriff taketh Goo 
in Execution, and before the Sale of them, 
Stranger takes them away out of his Poſleſſio 
and converts them to his own Uſe, the Sheri 

may have an Action of Trover and Converſio 
for he had a lawſul Poſſeſſion, and is anſweradl 
for them. Hal. 21 Car. 2. int Wilbraham and Suu 
2 Sand. 47. 1 Mod. 30. 1 Sid. 438. 2 Keb. (ig. 
= 5 2? 8 
By the Report of the Caſe in 1 Vent. 52. i 
appears the Goods were taken away by the De. 
fendant in the Execution, and adjudged n 
Her, 8 | SEE 
That Poſſeſſion without Property is enoup 
to maintain Treſpaſs, but not Trover, Per 2 Bu. 
135. | 


| Afi 
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Actions againſt the Sheriff for Non-feaſance. 


For not returning of Writs. 


If a Capias iſſues againſt J. S. and the Sheriff Defen- 
ch not make any Return upon the ſaid Writ, dant ta- 
is a Treſpaſſer ab initio, and falſe Impriſon- ken, and 
ent lies againſt him. 16 H. 7. 14. 3 H. J. 36. --”> 
1H.6.5, 5 Rep. Hoe's * LD e 
Before the Stat. Veſt. 2. 19. regularly for not %% 2 
turning a Writ, the Sheriff was amerced Quo= 19. 
„ &c. but for a falſe Return, or imbezelling Ie Re 
Writ, Action lay at Common Law. Co. 2 luft. urn * 
si. Raſt. Entries, 501, 626, Precedents of A- : 
tions on this Statute, This Statute prevents the 
eurn of a Tarde, i. e. quod Breve adeo tarde ve- 7, 
, quod præctytum Regus exequi non potuit, n 
I a Queſtion in Sir William Clark's Caſe, if c. ble. 
\tion on the Caſe lies againſt a Sheriff for not gar. 
zurning a Cap. Uilagat. It ſeems it does; for 
Party has Loſs by not returning the Writ, 
the Queen may amerce him for his Contempt. 
n. Elix. p. 873. Sir Will. Clark. 3 
Action on the Caſe lies againſt a Sheriff ſor not Summons. 
ring a Summons, 1 Leon. 146. Marſh and 
If a Capias be returned out of an inferiour ce out ot 
ure to an Officer of the Court to take F. S. Iaſeriour 
id he took him accordingly, and does not return | Re. 
e Proceſs, he is a Treſpaſſer ab initio, ſoraſmuch tuin. 
z he is the Officer that ought to return it, and 
e 1s a Sheriff within his Juriſdiction. 2 Roll. Abs. 
$63. Kirk and Atkins. BP 
If a Capias in Proceſs be awarded to the She- 
ff, and he makes his Warrant to a Bailiff-er- 
Rat, who is a ſworn and known Bailiff ers 
the 


bug! 
Bu, 


% F 


not ro be 


che se- 21 H 7. 22. M. 14 Car. B. R. How and St 


Where no - 'Upon a Capias :n Proceſs, if the Sheriff mak 


in the it, who does it accordingly, and makes Rem 
| Franchiſe, Of the Body and Warrant to the Sheriff, and eu 


cuſed. ſhall not make the Sheriff a Treſpaſſer ab init 


172 The Dffice and Duty of Sheriffs, &c. 
Bailiff. the County to take him, and he does it acc The 
errent Or ingly, if the Sheriff does not afterwards mt be 
Savant this Writ, it ſhall make him a Treſpaſſer ab in cu 
puniſced becauſe he is but the Sheriff's Servant; and jiſþi 
for che not this he ought to be ſubject to the Wrong duWdtio! 
Return of to the Party, as his Maſter is. 20 H. 7, 1 


iu. bar. But if the Bailifferrant, in that Caſe, n 
turn the Body and the Warrant to the Shen 
altho' the Sheriff doth not return the Writ, 
he is excuſed. And if the Sheriff upon ſuch Py | 
cefſs makes ſpecial Baiiiffs, and they take Ms ir 
Party, and the Sheriff doth not return the Wh 
altho there is not any Default in the Bailiffs, y 
they are Treſpaſſers ab initio, becauſe they Md 
but Servants to the Sheriff, and by his Appouſfint 
ment; bat this ſeems a forry Reaſon : Aue 
take it, Girling and Allen's Caſe is good Law, M hi 
tho the Sheriff oughe to return his Writ, och mm 
wiſe his Juſtification in falſe Impriſonment is is " 
good; yet it is not fo with his Servant, for lll" 
has no Means to enforce the Sheriff to make HH A 
turn thereof; and if what he does is legal, de 
ſhall not be made illegal to him by the Ad N 
Default of another, Crok. Car. Gilling and Al 
11 Car. B. R. 5 


Default is his Warrant to a Bailiff of a Franchiſe to exec 
Bailiffof a 
he is ex. Sheriff after does not return the Writ, yet thi 
becauſe he had done his Duty, and no Defali_h l. 
in him, and he is the Officer of the Franchuqgap\"uc 


and not of the Sheriff. 8 Ed. 4. 17, b. 21 U 4 
22. + TE 1 
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Tue Court was moved, that the Sheriff may Sheriff 
oy 

cauſe Action on the Caſe was depending a- . 
init him for not returning it; becauſe then the pending 
dion would abate, and it was granted by Rolls. Action. 
, 408. a 


Laying phe Action, and Declaration for not 


returning. 


g in the County of H. if the Plaintiff deliver Hrered in 
ge Writ of Summons to the Sheriff of H. in 22 
mln, and after the Sheriff ſummons the De- mons in 
dant upon the Land, and after doth not re. the Coun- 
m the Writ; for which Action on the Caſe is try. 
rought in London, where the Writ was delivered 
him; and the Defendant pleads he did not 
mmon him, cc. upon which they are at iſſue, 

is may be tried in London. 2 Roll. Abr. 807. 
la and Aſtrey, Ce Ee 
Aion on the Caſe againſt an Under. Sheriff, por not 
d declares, Whereas the Plaintiff had brought returning 
Writ of Entry againſt H. C. and delivered it the Sum- 
d the Under. Sheriff to be executed in Forma Fu. mons. 
u, and gave him Two Shillings for the executing 
fit, and that at ſuch a Day he cauſed the ſaid 
C. to be ſummoned, yet fal/o, &c. he did not 
turn the Wric of Summons at the Day of the 
leturn. Cro. Eliz. 175. Marſh and Aſtrey. And 

4 Collet and Marſh. 18 

It was moved in Arreſt of Judgment, for that it is not 
i not averred he was Under. Sheriff, and con. aver red, 
ned in his Office at the Day of the Return; chat the 


Ic 


x be admitted to file the Return of a Writ, not to file 


In a Writ of Entry ſur Diſſeiſin, the Land ly- Writ 3 


otherwiſe the Action lies not againſt him. I t 
4 nn allocatur, 1 Leon. 146. meſme Caſe. 5 
3 | Office. 
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It hall be It ſhall be intended that he continued in Per 
intended. Office, for he was Under. Sheriff when the h 
5 was delivered to him; and 'tis alledged, tha 
cauſed Summons to be made, and did not rey 

it at the Day, by which it ſhall be inten w 

that the Authority was in him. The Dec 

tion was, That the ſaid Aſirey (Defendant ) anno 

tenden. & machinans ipſum querentem in Af 

ſua prædici proſequend' impedire, 8c, did not n, 

Saith not turn the Summons, but ſaith not tunc exiſten dt 
Pe c. der-Sheriff, yet it is good; and if the Defend 
en were not Under. Sheriff, the ſame ſhall come 
of the other Side. ? 


Where a Man may have a Traverſe, or aver gg 
the Sheriff's Return, and where not. curl 


Concern. It is commonly ſaid in our Books, That 
ing Aver- Averment ſhall be againſt the Sheriff's Ret 
ment, Oc. which is of Record; and therefore in a u 
2 fin it cannot be aſſigned for Error that the Sei 
non acceſſit ad tenement a, as he hath returned, ¶ rec 
that is againſt his Return, which is records 
Gaudy in Collet and Marſh's Cafe. Leon, 183. 

land's Cale. 5 
H:1dthere Gaudy in Collet and Marſis Caſe, 1 Leon zy 
may be held, againſt any Thing done or returned by 
| Aver- Sheriff, as an Officer, there may be an Ar 
ment. ment; as an Averment againſt a Biſhop's Cz 
E contrs, tificate; but the other Juſtices contra: For thalſ»* 
Iuſtices ought to credit the Officers. Error, b 
cauſe the Defendant was not ſummoned in a Pr 
cipe quod reddat, at the Church-Door, accord 
to the Stat. 31 Elix c. 3. and by Reaſon ( 
the Default a Grand Cape was awarded, andt 
Sheriff returned him ſummoned at the Chur 


* 


eri 
= \f, 
4 acl 


hap. 9. Of Sheriffs Retoꝛns. 175 
Per Cur, he ſhall not have this Averment, but Action ſu 
Action of Deceit againſt the Sheriff. Cro. Elix. Peceipt, 

7. Collet and Mar ſus Caſe. So Cro. Elix. , 10. =; Ing 
s Cale. If in Partition the Sheriff return, ment. 


e was there in proper Perſon, and this Return 


48S received, and the Writ filed, then the Court 
oo examine it; for the Return is good, and 
ne Party can have no Averment againſt the Re. 


n, nor Error. The Jury appeared on a Trial, 
d the Defendant would have challenged the 
ray ore tenas, becauſe it was returned by one 
L— Sheriff two Days after he had received 
Writ of Diſcharge. Per Cur', He cannot chal- 
ge it for that Cauſe; becauſe it would be a 
ret Averment againſt the Record, for it was 
turned by him as Sheriff, and the Return ac- 
epted. Cro, El. 369. Hore and Broom See after. 


eriff's Return, becauſe it is falſe. As 4 EL Dyer 
12, and in the Common-Bench is uſual, and 
Frecedents ordered to be ſearched, 
Sed diſtinguendum eſt. And I ſhall ſhew in what Aver- 
ales "7 may aver againſt the Return of the ment . 
dmeritt. ON 55 | 5 „ 
A Man may aver againſt the Return of the Matter 
heriff, if che Return be a Matter Collateral. Collate- 
As if the Sheriff upon a Capias return a" 
Neſcou, there may be an Averment againſt it. Refs. 
Den 132. 7 
ay be againſt the Return of the Sheriff, cho? Aion, 
dot in che ſame Action; as 5 Ed. 4. for falſe 

my. Winch, p. 100. Stiles verſus Sir Francs 

. TE oro Mm. WO: 


Vp. 54. 
In 


In the Lady Ruſſel and Wood's Caſe, Cro. El780. Traverſe 
King's. Bench would ſuffer a Traverſe to a allowed. 


So Winch, p. oo. in another Action Averment In another 
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If the Return of the Sheriff concern my In- Return 
eritance, I ſhall have Averment againſt it. 2 Rall Mas In. 


hericance. 


176 


Præcipe 


94 readat. turned, he may ſay that his Name is T. 8, 1 


any ny, he may aver againſt this Return, That 


Felony. 


Terte. 
nants. 


Waſte, 


Diverſiry So per Windham. In ſome Caſes one may ple 
between à and aver againſt the Return of the Sheriff, 2 


general 


Non-tenure A 22 
and a ſpe. not named, for he is not Omniſcient. And do 


cial Nn. the Sheriff retorn that ſuch are Tertenants, jt 


Fenure, 


Waſte. 


View. 


Cu, a general Non tenure by Leſſee for I 


* he may lay another is Tertenant of Parcel, wit 


The Office and Duty of Sheriffs, &e, 
In a Præcipe quod reddat, at the Summom g 


that he was ſummoned by the Name of FJ. B. 
cauſe otherwiſe he ſhall loſe his Land by De 
19. H. 6. 10,6. 

If the Sheriff return a Man outlawed of Fils 


came in at the 5th County, and tendred dn 
ties, and fo was outlawed 3 for this is in Caſe, 
Life and Member. 1 E4. 3. 24. 6. 
On Scire fac againſt the Tertenants,the Deſa 
dant, after the Return of the Sheriff, plea 
That he is not Tenant. The Plaintiff demu 
becauſe, as Cre. El. 872. Blood's Cafe, he is eſtopy 
by the Sheriff's Return. And in Rafal; Enn 
Tertenancy is traverſed: And 4 El. Dyer 2 
the Return of a Capias is traverſed as to Reſa 
And Cro. El. 859. it is agreed, That Waſte 
traverſable on the Return of the Sheriff, But 


is pleadable; for elle his Poſſeflion would | 
"diſturbed by Ejed ment. Cro. El. 872. Co. Ee: 
620, 622, 3.4. Cro. El. 859. 3 Keb. 170. Hum 
verſus BI 


a Scare facias, that there were other 'Tertenant 


that ſhall not conclude the Defendant, but i 


is not warned, But Rolls is expreſs, That N 
tenure Cannot be pleaded in Error againſt t 
Return of the Sheriff. 1 Keb. 55. Guin's 

Cro. Fac, 50. Mitebel's Cale, 2 Rolls Rep. 202. 
In Walte, if the Officer return, That the || 

ry had the View; yet if the contrary appear 
Examination at the Trial, the Return ſhall u. 
| 3 cone 


la 


hap. 9. Ok Sheriffs Retomg, 177 
conclude any of the Parties. 2 Sand. 255. Green 
Cole. e 

Tho' a Man may not aver contrary to the Aver ment 
theriff*s Return; yet he may ſay, He which had that he 
indofſed his Name on the back-ſide of the Writ Che = 
p45 not Sheriff; becauſe by the Common Law, 8 
til the Stat. of Ed. 2. c. no Sheriff or Offi- 


ak Nis Averment, That he that made the Return is 

o true Officer, is not taken away by the Statute. 

Flv. p. 34. Arundell's Caſe, 4 

If Bailiffs of Franchiſes that have Returns of Averment 
Nrits, make a falſe Return, the Party ſhall have againſt 
Averment againſt it, as well of too little Iſſues as falſe Re- 
ff other Things, as well as he ſhall have againſt 1 
he Sheriff; but all the Puniſhment ſhall be upon Franchi- 
e Bailiffs. Dr. and Stud. 2d Book 42. c. ks 
The Sheriff returns a Reſcous on Mean Pro- yy... of 
x to a Writ of Priviledge, and Attachment pjyitege. 
awarded 37 cauſa, The Preignotaries affirmed, 

at the Parties might traverſe the Return ; but 

ts Curia of Opinion to the contrary, Sir Thoma: 

[Tomes p. 39. Fawcet and Cotton, 5 


t uſed to put their Names to the Returns; and Bo 


"wi 
4 J ol 
-! 
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df 
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Jeofailt, 
Vid. Gen. 
Abridg- 


ment of 


the Law, 


Tit. Amend. Copy, Cc. 2. Parol. 3. Plea. 4. Warrantg 
Attorney. 5. Writ Original and Judic 
5. Pannel. 7. Retorn, But by it Miſpriſione 
| Clerks are only amendable : But it extends nat 
to an Inſufficient Trial, where the Yen i 
miſtaken. It extends not to a Retorn of 
Sheriff, where it ſhould be by a Coroner : N 


mens, 


Miſpriſi- 


ſions not 


remedied. 18 El. c. 4. (vix.) Where the Retorn is by tht 
Sheriff; where it ought to be by the Coroner 


fac: Nor to a Retorn of a Venire fac withou 


Retorn of the Jury; when no Retorn is on the 


The Otte and Duty of Sheriff, bee 


Ch: 

8 A H p. X. As 

of Venire facias, Habeas Corpora Juratorum, a _ 
Diſtringas. bat Retorns ſhall be good mn that 
Venire, Cc. or not. Amendments of Venites 2 


Oc of Tales. 


miln 
Venire fac, Habeas Corpora & Diſtringy, . 
_— ete 


Of the Statutes of TFeofails. 


1 Principal Statutes of TFeef ail, are, 21 H.6 
c. 12, © c. 15. 32 H. 8. c. 30. 18 El c. l. 


21 Fac. c. 13. 16 & 17 Car. 2 c. 8. N 
lf 
8 H. 6. c. 12. extends to any Record, Specilly nP 


to a Trial by one not retorned in the Vein 
the Name of the Sheriff, Now theſe Mipite 
ſions are not remedied by 8 II. 6. c. 2. 32 H. 8. nu 
when the Sheriff does not put his Name to the 


Venire fac; nor when one gives a Verdict, wht 
is not retorned; nor to Inſufficient Triab 


where the Venue i is miſtaken. 8 Rep. Blac kam * 
Caſe. | 
df thi 

B K EX 

N 


Chap. 10. Ok Venire's, Hab' Corp', &c. 179 
By the Stat. 21 Fac. l. c. 1 3. After Ferdid, Fudg- 21 Jac. i. 
ment ſhall not be arreſted, for that the Venire fac”, ©: '3* 
Hab. Corpora, or Diſtringas, was awarded to a 
prong Officer, upon any Inſufficient Suggeſtion, or 
— that the Venue was in ſome Park miſawarded, or 
reed out of more or fewer Places than it ought to 
be, ſo as ſome one Place be right Named, Or for 
milnaming any of the Jurors either in the Sir- 
gu ame, or any Addition in any of the Writs or 
Retorns thereof, fo as conſtat de per ſona. Or for 
Want of Retorn of any of the ſaid Writs, ſo 
2 a Pannel be retorned and annexed thereunto ; 
xr for that the Officer's Name is not ſet to the 
Retorn. 0 3 RE 
No Acts of Feofails extend to Appeals or Pleas To what 
the Crown; nor to Actions or Informations fall 1 
on Penal Laws, except in 16 & 17 Car. 2. other hot ex- 
han concerning Cuſtoms, Subſidies of Tonnagertend. 
nd Poundage, to which it extends not. But 
he Stat. 21 Fac, helps not, if the Chriſtian 
Name of a Juror be miſtaken, and the Law 
otwithſtanding. Codwel!s Caſe. 5 Rep. Roll. 176. 
and Cro. Fac, 458. Goddard's Caſe remains as it 


as, : 

But it's amendable per Stat. 18 Elix. as a Diſ- 

ontinuance of Proceſs, as Teppet on the Venire, 

Ind Tippet on the Diſtringas was amended; So 

bamuel in the Venire, and Daniel in the Nomina 

urator. 5 | 

If there be no Venue, it's aided by 16 & 17 je no 7. 

Lr. 2. after a Verdict, if the Cauſe be tryed in ne. 
be proper County where the Action is laid, 

Sand. 227. Perrey's Caſe in Skinner's Caſe, Vide 
A N To what 
Note, By Stat. 4 & 5 Ame, for Amendment J4s- 10 

the Law, That all the Statutes of Feofails ſhall eqn 

x extended to Judgments by Confeſſion nil dicit, Jeofails 


Ir non ſum informatus in any Coult of Record, ſhall be 
Fo Na 5: andextended. 


& 


180 The Otlice and Dutp of Sheriffs, &c. 


and no ſuch judgment ſhall be reverſed, nor anyWiy 
of Enquiry of Dammages executed thereon, h 
ſtay'd or reverſed, for or by reaſon of any Impei 
fection, Omiſſion, Defect, Matter or Thins 
whatſoever, which would have been aided and 
cured by any &f the ſaid Statutes of Feofails, y 
caſe a Verdict of 12 Men had been given in thy 
laid Action or Suit, fo as there be an Origing 
Wric or Bill, and Warrants of Attorney duly fle 
according to the Law as is now uſed, & c. 


And whereas great Delays do frequently ba 
+ pen in Trials, by reaſon of the Challanges to Met. 
Chal-. Arrays of Pannels of Jurors, and to the Poly. | 
lenges to for Default of Hundredors ; for Prevenig 
theArrays whereof, tis enacted, That every Venire fai bare 
of Pon- for the Trial of any Iſſue, in any Action or Swiſh: 
: 5 in any of her Majeſties Courts of Record if 1 
Weſtminſter, ſhall be awarded of the Body n “ 
the proper County where ſuch Iſſue is u vg 
an — „ 

Trex. But this Act not to extend to Appeals, | 
2 dictments, Preſentments; or to any Writ, big Dei 
Appeals, Action or Information upon any Penal M bath 

3955 tute. 5 | in t 
To extend Yet this Act, and all the Statutes of Fegail, t Plat 


to Coun. extend to all Suits in any of the Courts of Reco Ter 
ties- Pala - at Weſtminſter, for Recovery of any Debt inn} a 
tine; and diately owing, or any Revenue belonging to nd 
ee Majeſty, her Heirs or Succeſſors; and ſhall if d 
On ſo extend to all Courts of Record in the Cou Ii 
ties Palatine of Lancaſter, Cheſter, Durham, au Wri 

the Principality of ales, and to all other Couſi vi 

of Record within this Kingdom. ar 
Finire If the Paintiff deliver the Venire to the Shen the 
. with a Tarde, fo late that he cannot ſerve it, the Defeſ thin 
FProviſo. dant ſhall have a Writ with a Proviſo; but Wal 
wire 


the ſamg Time the Plaintiff may have m 


ap. 10. Of Venire's, Hab Corp', &c. 181 
fit, and the Sheriff may not retorn which 
f them he pleaſeth, the Proviſo ought to be 
undo duo brevia ſunt in eodum gradu & quali- 
xe, 8 H. 6. 6. : „ 3 
If the Default be in the Plaintiff after Iſſue in Defavle 
he Proſecuting of the Venire facias, then the _ : 
Deſendant may have a Venire facias with a Pro- jg... 
iſo ; but not an Habeas corpus with a Proviſo, 
nil the Plaintiff have made a Default in the 
ame Writ : For he ought only to have the ſame 
Proceſs with a Proviſo, in which there was a 
Default of che Plaintiff firſt ; and therefore tho 
the Defendant had a Venire facias with a Proviſa, 
mon a Default of the Plaintiff; yet he cannot 
have a Niſi prius by Proviſo, without another 
Default of the Plaintiff. 3 
And Nore, it is obſerved, That in Actions laid Rules to 
in London or Middleſex, the Detendant ought not 3 
: 2 ; yProviſo. 
w give the Plaintiff a Rule to enter his Iſſues, or * 
u try the Cauſe by Proviſo, the ſame Term Iſſue 
$ join d, unleſs the Plaintiff hath firſt given the 
Deſendant Notice of a Tryal that, Term, and 
hath made Default: And that if the Action lies 
in the Country, the Defendant ſhall give the 
Plaintiff a Rule to enter his Iſſue as of the ſame 
eco Term Iſſue is join'd. 1 Part Inſtruct. Cler. 74. 
mn And per 7 & 8 V. z. for the Eaſe of Jurors, ; &.; · 
to ha nd better regulating of Jurors, it is enacted, That 
iche Plaintiff ſhall not proceed to Tryal of the 
Coulfiſſies at the firſt Aſſizes, after the Tee of the 
„a Writ of /Habeas Corpora, or Diftringas, with a Ni 
Couſ v; That then, and in all ſuch Caſes (other 
Milan where Views by Jurors ſhall be directed) 
Shen the Plaintiff or. Demandant, whenever he ſhall 


7 


DetenlM think fie to try the ſaid Iſſue at any other Aſſizes, 
1 hall fue forth and proſecute a New Writ of Ve- 


ure ſacias, directed to the Sheriff in this Form: 


N z Quod 


182 The Omte and Duty of Sheriffs, dee. 


TheForm Quod de novo Venire fatias coram, Cc. duodecin 
thereof. Jiberos & legales homines de Viein de (A.) quorun 
quilibet habeat decem librat' terr tenement vel rely 
per Annum ad minus per quos, &c. & qui nec, Ce. aſte is er 
the ancient Manner, That is to lay, the Wiit z 
to be in the ſame Form as the firſt, only addig eceſſ 

the Words (De novo.) . 


Which Writ being duly return'd and filed, 
Hah. Corp. Writ of Habeas Corpora or Diſtringas, with a Nj 
G Diſtrin- prius, ſhall Iſſue thereupon for the Ancient Fee ring 
gas, Se. As in the Caſe of a Pluries, Habeas corpora or Dj 
chereupon. ſtringas, with a Niſ prius upon which the Plain 
tiff or Demandant ſhall and may proceed t 
Trial, as if no former Writ of Venire facias had 
been proſecuted or filed in that Caule, and ſi 

toties quoties as the Caſe ſhall require. . 
And if any Defendant or Tenant ſhall be mind. hall | 
Trial by ed to bring the Iſſue to Trial by Proviſo (when Wy ti 
Proviſo. by Courſe he may) he may of the Iſſuable Term 
next preceding ſuch intended Trial to be had a the! 
the-next Aſſizes, ſue out a new Venire facias to the 
Er Ye. fa, Sheriff in Form aforeſaid by Proviſo, and proſe 
de novo, Cute the ſame by Writ of Habeas corpora or Diſtrin 
Of, gas, with a Niſi prizs, as tho there had not been 
any former Fenire facias ſued out or return'd in 
that Cuaſe, and ſo teties quotzes as the Matter ſhall 
require... (Ses the Act). "0 
This Act alſo provides, That Jurors to ſene 
upon the Tales ſhall be Freeholders or Copy- 
holders of the County, and return'd upon ſome 
other Pannel to ſerve at the ſaid Aſſizes, and at. 
= ' tending in Court, and may be challeng'd by 
Challenge. Plaintiff or Defendant, Demandant or Tenant, 
as if they had been impannelled upon a Venire fa. 


: Tules Men. 


cia to try the Iſſue. 
| 8 Note, 
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lecin Note, That as to View by Furors. 

run | TEK | | I 
e By the late Act for Amendment of the Law, View, 
alter is enacted, That when a View of Meſſuages, 
tit Hands or Places, in Queſtion ſhall be thought 


zcefſary by the Court, for the Jurors better Un- 
ſtanding the Evidences that will be given up- 
the Trials of ſuch Iſſues, in every ſuch Cale, 


d. e reſpective Courts in which ſuch Actions ſhall 9 
e depending, may order Special Writs of Di. 0 fem 3 
Fees ng or Habeas corpora to Iſſue. By which the or —_ : 

" D-WWheriff, or ſuch other Officer to whom the ſaid cor. Jur. 
lain. rits ſhall be directed, ſhall be commanded to | 
re Six out of the Firſt Twelve of the Jurors 


med in ſuch Writs, or ſome greater Number 
them at the Place in Queſtion, ſome conve- 

ent Time before the Trial, who then and there 

hall have the Matters in Queſtion ſhewn to them 

y two Perſons in the ſaid Writs named to be View. 


rm Mppointed by the Court; and the ſaid Sheriff or 

] a ther Officer, who is to execute the ſaid Writs, _ 
the fall, by a Special Return upon the ſame, certifie - 
le What the View hath been had according to the an 
i Nommand of the ſaid Writ. See the Stat. PP 
en Note, The Venire ought to be delivered to the Whenthe 
in Wheriff four Days before the Retorn of it, if the Vuire 

all Nor dwells Forty Miles off, and Eight Days if they ought to 


be deli- 


Iwell farther from the Place where the Trial is day et 


ve Wo be, Pract. Reg. 87. 33% 
The Name of the Sheriff to the Diſtringas riff. 
nd Tales, are of neceſſity, and to the Retorn of 

he Habeas corpora by the Statute of York, 12 Ed. 2. 

F. and theſe are not holpen by any of the 
i, Witatutes of Feefails, Cro. El. 310, Steyner and Fames, 
* Fac. 188. Holdſvrith': Caſe, Cro. El, 559, Blods 

vis Caſe, 482. Weare's Caſe, 


Na IWhat 


the She. 
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Omiſſion 


The Office and Duty of Sheriffs, &c. haf 


What Retorn ſhall be good in a Venire, or mt; 
and what ſhall be Error, and what amendable, 


Inſufficient Retorns are aided by the Statute Wu w 


of Pledges. of Feofai!'s; As upon the Retorn of the Vein Mhlic 


fac? there wanted theſe Words, Quilibet Turai Willic 
per Plegios. This is not, as if there was no Re. 

torn at all. And per Cur, it's an Inſufficient Where 
Retorn which is aided, and it was awarded to be i 
amended ; for the Omiſſion of Pledges is bu MC, 
Matter of Form, and not like to Dr. Huſſey's Caſe, Nic 
where there was a want of an Original. And Cue 
ſo in 2 Roll. Rep. 87. the Sheriff retorns a Veni 

fac, (vix.) Executio iſtius brevis, &c. and the Mand 
Pannel of the Jurors was filed to it; but under Mithe 


the Names of the Jurors he omitted to file the Whe : 


| Vieecomiti 
omitted, 


Album 
| brevs, 


Variance, 


Pledges, Cro. Fac. Moor and Blackwell, 2 Rill, WG 
„ 

In the Writ of Venire fac awarded to the ie 
Sheriff of Somerſet, the Word (Vicecomiti) wx MV. 
omitted; yet he retorned the Pannel, and hi not 
Name was endorſed. Per Cur, it is Error; but {WC 


becauſe upon the Roll it was Vic Somerſet, it va / 


amended, Cro. Car. 595. Sloper and Child. 


Venire fac was album breve (i. e.) no Name of WC 
the Sheriff was endorſed. It was denied to be 
amended, 1 Brownl. 43. Bullen and Jarvis. to ; 

The Retorn of a Venire by one Sheriff oi; 
London, is ill, and not helped by the Stat. 21 7 Ir 
But a Certiorari Coronatoribus, where there is bu ed, 

one, is well enough, Hob. 70. 1 Keb. The Rig. 
againſt Percival. ſbi 
A Venire facias was awarded in the Time oi. 
Queen Elixabetb, and a Diſtringas with Niſi pu Wu 
in the Time of King James, reciting quod diſti 
gat Furatores nuper ſummonit' in Curia mirh 


— 


5 wheres 


t 
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chereas in Truth there had not been any Sum- 

nons in Curia of the King, but of the Queen 

ny, and Trial and Judgment thereupon; and 

; was reverſed for this Error: For this Diſtrin- Diſtringas. 

with Niſi prius is a Special Authority to the Ni, Prius. 

aices, who being Juſtices by the Special Com- 

iflion, and not having Authority to take any 

Jury but ſuch as was ſummoned in Curia Regis, 

here being none ſuch, the Tryal by the Jury & 

125 Erroneous, Goodwin Caſe, cited in Comyn's 

aſe, Cro. Fac. 161. But in the Principal Caſe, 

which was Error of a Judgment in Durham, ſuch Amend. 

Caſe was amended 3 becauſe the Juſtices of Dar- ment in 

km are Original Judges of the whole Record, —— 

2nd had the Record before them at the Time of * 

the Trial, and the Writ being variant, might 

the de amended there, Cro. Fac. 161. Goodwin s 

— l. ! 

The Venire was between Heath and F. T. and 2 for 

the Mihe Sheriff retorned it to be between Heath and 3. 17. 

un, 7. This was a Miſtryal, and Judgment all Migtryal. 

| his Woot be | for the Plaintiff, inch. p. 73. Trits 

wal Venire fac? bears Teſte on a Sunday; it Trfe Sun 

sas amended after Trial, Short and Arundel's day. 

e of Cole, | 1 | 

0 be A Venire fac bore Teſte out of Term, and made Amend- 
to accord with the Roll, Gonnel Caſe ; and a ment by 

foi Difringas was amended a long Time after the che Roll. 

Ja, Trial; yet, the Roll being good, it was amend- 

but i ed, Cro. Fac. 16 1. Comyn?s Caſe. 

King Venire awarded, Vicecomitibus Lond' præcipimus precipi mur 
ſli, was amended after Verdict. So it" after the bi. 

e ol Habeas ibi hoc breve, if the nomina Furator be leſt 

iu gut, Cro. El. 543. Roll. 207. 8 

r In the Award of a Venire fac ſuper quo præcep- præceptun 

Fra, um fuit Vicecomiti Com', &c. it is Error; it ought . 

es have been Præceptum eſt, 2 Sand. 393. 1 
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1865 The Office and Duty of Sheriffs, Se. ar 


Amend. The Ni prius Roll is, That Challenge being 
ment made to the Sheriff after Iſſue and confeſſed 
yan Chal- 4 Venire fac was awarded to the Coroners ; but the 
9 Roll of Ni: prius was, that the Venire fac wy 
awarded to the Sheriff. Per Cur”, This Roll of Nj 
prius being a Miſpriſion and which ought to be 
warranted by the Record, ought to be amended, 
Cro. Fac. 353. Sir Ed, Muſgrave, Winch, Ry, 


„„ . 
Where a If the Sheriff retorn, That there are no Free- 


Vuire fac“ holders of the Vine, or if the Viſne be where the 

ſhall be of King's Writ runs not; as in the Cinque Ports, Os, 

the Iſſue or in a Place where the Men are priviledged 

joining from ſerving on Juries out of that Place, as the 

' Iſland of EH, & c. the Plaintiff may pray a Yer 

fac of the Viſne next adjoining 3 and if the 

Viſne be in Wales, (where the King's Writ runs 

not) the Venire fac? ſhall be directed to the Sheriff 

of the next Engliſh County, to cauſe the Jury to 

come de propinquiore Viſne of his County to the 

Viſne in Wales adjoining ; for the Court ſhall not 

be ouſted of the Plea, Firzh, Abr. tit, Viſne 8, 
Juris. 24. | | 

If the Words (quorum quilibet habeat ) be leſt out, 


left out. Or duodecim, or qui nulla affinitate attingunt ; theſe 
are amendable, as Miſtakes of the Clerks, Rl. 

2044 205. | 6 : | | | 
Venire fac was in this Manner; Jacob', Oc. 
Loney Vicecomiti ſalutem, and ſaith not of what Coun 
ty; it was amended, Cro. Fac. 78. Low and II. 
cock, Me 1 
Error. Venire fas? was retornable coram Majore & 


Ballivis de Exeter, without ſaying in Curia vel 


If 


hic. It's Error, becauie it may be retorned ina 


Tavern, Siderfin p. 77, Davies and Pitts, 


hap. 10. Retoꝛns of Venire's, &: 187 
If a Venire fac? be quaſh'd for Conſanguinity Vie fas 
ino b the Sheriff, a Venire fac? de novo ſhall be 7% d. 


10 ranted to the Coroners, 2 Roll. Abr. 520. 

th The awarding of a New Venire fac* to the Yeive fac 
wal eriff, where the Venire fa“ was quaſh'd for de nw. 
Ng Wzvour in the Under Sheriff, is not Error, 1 Roll. 


lep. 272. | Ry” | 

A Venire fac is to the Coroners, without any n fis 
geſtion at all of any Challenge to the Sheriff. roa wrong 
his is not aided by 21 Fac. c. 1 3. nor by the Officer. 
6& 17 Car. 2. c. S. andthe Court cannot amend 


ee 

the Wis Direction of Proceſs to a wrong Officer; 

Gad the Court cannot examine the Truth with- 

ped ut'a Suggeſtion. And Judgment Was arreſted, JoIgment 
the WR Kb. 62 4. Hancock and Weyman. ID arrelted, 
nin Venue awarded to the Coroners, and Tales to Error. 


e Sheriff, is erroneous, Cro. El. 574. Morgan 

14 He. 4% | | : | | 5 | 

It a Veuire fac be directed to the Coroners, Coroners 
the Coroners ought to join in the Retorn; and a 


che both of the Sheriffs of London ought to join, or 
not Nie the Retorn is not good, Hobart, 97. Dalt. Error. 
e 8. 36. | i ; 


The Sheriff need not retorn the Names of all A1l the 
he 24 on the Diſtringas, Hab' corpora, or Venire Names. 
* nor affix them to the ſaid Writs, x Keb. 418. 
udbam and Loe. on 5 1 
And it was agreed der Cur', 2 Roll. Rep. III. piflringes 
kcauſe the Venire fac? was good and well retorn- amended 
l, the Ditringas ſhall be awarded by the Sheriff, per le Vic. 
Roll. Rep. 111. 5 3 

f a Diſtringas ſicut alias iſſue againſt the Jury, piftringas. 
nd no other Diſtringas was awarded againſt 
lm before, by which the Suppoſal of the Writ 
Falſe ; yet this is not Error, for the Venire fac 
ves inſtead of a PH ringas. 2 Roll, Rep. 133. 


- The 


—— — — —— — wen — 


Tales. Tales not retorned by the Sheriff or his Depuy 


Execution. Execut io iſtius brevis patet in quadam pannella lui 


188 The Office and Duty of Sheriffs, &, 
Hab. Co. The Pannel of the Hab. corpora was amends 
upon the Sheriff's Oath. And where the Diſm 
gas was blank, yet the Venire fac was well retom 
; ed, Cro. Fac. 483. Church and Wright. 
Contrary A contrary Diſt ringas 4s by the Sheriff Put to 
Diſfringas the right Pannel and tried: The Tryal was hel 
good, fo tho? no Diſtringas had been; for as thi 


is, there is no Writ between the Parties, 3 Bulf, 
180. Fowkes and Child. 220 


or any ſworn Officer, but by a Clerk of the 
Court; by general Appointment of the Sheriff 


well enough, and the Sheriff is anſwerable for I 
1 Keb. 357. L' Eſtrange and Temple. 

Array af Array retorned by the Sheriff, after his Di O 
ter, Ge. Charge, is not good, Cro. El. 369. Hore and Brom, muſ] 
Precedents: 207 

| Retorns Djfrjingas Furatores on the Huſtings ; Vid. the 

bo frat Form, a Sand. 2410. OY 

Retorw' de Venire fac Fur * 


 brevi annex © 


A. B. Armig.Vi 


in placito Tranſgreſſ. 


Nomius. Nomina Furator inter A. B. Quer & C. D. D. 


The! 


ap. 10. Ketons of Venire's, &c. 189 


Then write down the Names of the 24 Jurors 


1US > 
* A. W. de E. gen : 
It > & ſic ad 24. 
F.C. de W. nome TN 
(uilibet Furator prediftor per 0 Rm Pig. 
ſeparat im Manucapt, R. R. | 


Or, Attachiatus eſt per the. _ 
A. B. Armig Vic. 


The like in the Habeas corpora. Hab. Cut. 


Only in the Retorn of this Writ the Sheriff 
muſt retorn Iſſues on every Perſon, 


Exitus eorum cujuſlibet— xi. or more, Dal. 286. Kit. 
27. c. 78. New Natura Bre vium 423, $44. 


. CHA P. 


—— FE rr ng — 


Habeas 
Corpus ad 


Hab. Cor. Now an Habeas Corpus ad reſpondend” is, when 


dend. a Legal Proceſs in the Fleer, or any other Pi, 


Ts an Hab {wer to his Action here. This is called a Hale 
Corp. cum Corpus cum Cauſa ; and an Habeas Corpus cum Cai|i 
ö Caaſa. doth remove the Priſoner for whom it is grant- 


190 The Dice and Duty of Sheriffs, & Cha 
CHAP. X.. 


Of Habeas Corpus, and Retorns upon it. OY H the | 
beas Corpus. The ſeveral Sorts, and the Cac 
quence thereof, Of the Retorns of Habeas Cy 

pus by the Sheriff, Cc. and in reſpect of th * 
Courts commanding. Rules on Habeas Corpu 
who to pay the Charges. The Forms of the | 
torn. Eg 


AN Habeas Corpus is either ad ſubjiciend', wid 
is granted on the Criminal Side, or a 
ſubjiciend? Habeas Corpus ad reſpondend recipiend or facie 
ad reſpon· granted on the Plea Side; for fo the Cour d 
dend' rect the King's Bench is divided in the Practice of i; 
piend, &*. (that is to ſay) into Criminal Cauſes betwen 
the King and che Party, and Civil Cauſes be 
tween Subject and Subject. 


ad reſpon- any one is Impriſoned at the Suit of another upon 


ſon except the King's Bench Priſon, and a third 
Perſon would ſue that Priſoner in this Coun 
(B. R.) and cannot becauſe he is not in Cuſtody 
of the Marſhal of this Court, there he may har: 
an Habeas Corpus to remove the Priſoner out dl 
the Priſon where he · is, into this Court, to at 


ed, and all the Cauſes which are then depend. 
ing againſt him ; for upon Habeas Corpus to alt 
Interiour Court, to remove Corpus cum Cauſa, the) 
ought to return all the Cauſes that are depend. 
ing there concerning the Party that hath the 
Habeas Corpus, (it any of the Cauſes depending 
be above 51.) Stiles Rep. 150. 
. Whe 


asp. T1. Ok Retoꝛns of Hab Corpus. 191 
When an Haheas Corpus is awarded, and Bail Bail. 

taken, though they be not filed, yet preſently the 

Priſoner is diſcharged, and his Sureties alſo in 

the Inferior Court. Cro, Fac. 203, Franley and 

Baſſet. 1 5 

One was in Execution in the Fleet, ſor a Debt 

ecovered againſt him in C. B. he being before 

condemned in the King's Bench for another 

Debt, was by Habeas Corpus cum Cauſa removed 

into the King's Bench; per Cur in this Caſe he 

may acknowledge Satisfaction for both Debts 

in B. R. he being in the Cuſtody of the Marſhal 

for both Debts. If the Marſhal ſuffer him to 

ſcape, he ſhall be charged for both the Debts. 

er 152, 307. „ 8 


As for Retorns of Habeas Corpus. 
What ſhall be a good Retorn on Habeas Corpuz, 


br Corpus cum Cauſa. 


An Habeas Corpus to remove one committed 
ſor Debt from one Priſon to another, may be 
granted Retornable immediate, or indilate, for 
this is only an Habeas Corpus ad Recipiend in the i reeipi- 
ee of ie. — en 

An Habeas Corpus is not a Record till it be Amend. 
retorned and filed, and then it cannot be ment. 
* need, but it may be amended before it's 
" -W Whatſoever Perſon, or by what Means foever Concly. 
ee was committed, the Concluſion of the Retorn ſion of the 
'Wought to be Corpus tamen ejus paratum habeo, Retorn, 
ſet it cannot always be fo, 1 Leon. p. 70. Ne 

An Habeas Corpus ad ſubjiciend” is always in. Retorn by 
tended to him that has the Body, tho' ad faciend = — 
may be circular, as an Habeas Corpus was direct. P, 
ed to the Chancellor of Durham, that he make 
Precept to the Sheriff, to have the Body coram 


hen | | nob is 


192 Che Office and Duty of Sheriffs, & Oh 
nobis apud Weftm, The Retorn is, That c 
Chancellor iſſued a Precept to the Sheriff j 
return his Body before him; and that the Sherf 
retorned paratum habet, and it's not ſaid th 
Chancellor had him here, which is ill per c 


for it ſhould be cujus Corpus paratum habe i bert 
this Court, 3 Keb. 229. the King againſt Pell A con 
Offley. ff 


Cauſe p. Habeas Corpus was directed to the Steward au 
Commit. Marſhal of the Marſhalſea for H. the Mari 
ment Retorns the ſaid H. was committed to the Cy 
ſhewed, ſtody, per Mandatum Franciſci 4 alſing bam Mi 
Principals Secretar & unius de Privat Concilio D. 
mini Regis. This is Inſufficient, becauſe th 
Cauſe of Commitment is not ſet down in the 
Retorn : Then it was amended and retorne{ 
in this Manner. ex ſententia & mandato tui 
Concilii privati Domini Regis ita qd ej us corpus habm 
non poſſumus. This per Cur is Inſufficient all; 
he ought to have concluded Corpus ej us tana 
parat habeo. CH 

Note, Where the Party is committed by the 
Whole Council, no Cauſe of the Commitment 

need to be ſhewed. i Leon. p. 50. 
On Latitat the Sheriff retorned, That he hat 


ce“ te arreſted the Defendant, and that fuch a Day w 
bring into and before the Retorn of the Latitat, Haul per 
Chancery. Corpus was to bring the Body into Chancery, i Rec 

there the Priſoner was diſcharged ; the Retom wri 
is good, for the Sheriff is bound to obey te the 
King's Writs, and he cannot compel the Parti be i 
to put in Sureties here in B. R. But it was pus 
done of the Maſter of the Rolls to diſcharge h She 
Per Curiam, we have oftentimes Perſons here ul | 
on Habeas Corpus, who are alſo arteſted DW dee 
Proceſs out of the Exchequer, or of the Comm mat 
Pleas; but we will not diſcharge them beloft 


they have found Sureties for their A ppearancy 
nan _ 


Chap 11. Ok Ketons of Hab Corpus. 193 
and we cannot puniſh the Sheriff, for the Habeas | 
Corpus was farſt retornable before the Latitet. 
But becauſe the Retorn was 4 cuſtadia nigra exa- 
weratus fuit, which might be intended as to the 
Cauſe in Chancery only, and not for the Cauſe 
here, for he bath not alledged, that he was 
committed to any other in Cuſtody; the She- 
iff - was to amend his Reppra, 1 Leon 145. Cary Amend. 
and Dennis. ment. 

A Retorn of Habeas Corpus by the Warden of 
the Fleet, was propter contemptum extra Cur? Cans 
dlarie. It's not good, 1 Rolls Rep. 926 


General Directigns for Wrics of Habeas Corpus, 
Error or. Priviledge, Vid. Compleat Sollickr, 
196, and other Manuals. 


in On Habra: Corpus the Sheriff retorns, that the Thar che 
lo 8 Juſtices of Peace committed che Plaintiff for a env 
na Fine on Contempt, for which the Court award- ted him 
ed him to remain in Pi iſon tiil Pay ment. Sider- for a Find 
ju p. 1 Hao. 
The Retorn on Habeas Corpus was a Prote- Prote 
tion. 1 Leon. p. 70. Searcher”, Caſe. % Gio _ 
Nee, The Retorn of an Habeas Corpus ought Retorn ro 
0 be written on Parchment, arid not on Pa- pr wr it on 
per; for the Retorn is to be filed, and made a er, 
Record of Court, and all Records are o be 
written on Parchment : And therefore, after 
the Retorn is read and filed in Court, it cannot 
be amended; But in Hob. p. 113. an Habeas Cor. Amend. 
pus was retorned without the Sirname of the. 3 
3 75 and after Verdict amended. _ 
agreed, The Retorn of an Habeas Corpus Good to 
on — * lo punctual as a Plea, becauſe not Comm-n 
made by Perſons of ſuch Learning as Pleas are; Intent. 
but if they be good to Common Intent and Sub- 


ance; Ihance, it's enough. | 
and O Upon 


N 
| 
| 
N 
| 
} 


194 The Office and Duty of Sheriffs; e. 
Rule to Upon Habeas Corpus granted by the King's 
bring in gene to the Varden of the Fleet, to have here 


ehe Body. in Court the Body of D. V. the fame retornahle 


at a Day certain; at which Day the Warden 
the Fleet did refuſe to make his Retorn, and to 
bring in the Body. And the Court entred x 
Rule to bring in the Body of B. V. the next 


Day Sub Pena 20). ang ſo are all Precedents of 
| Felony and Treaſon.” 


Diſcharge. Note, If it appear that the Commitment i; 


good, and there is good Caule ; the Court re. 
mands the Priſoner; if it is not good, they di. 

charge him; if it be doubtful, they bail him. 
Whoto The Sheriff may ſuggeſt, chat the Party wil 
pay the not pay his Charges of Retorn of Habeas Corpus 
Charges ad faciend & recipiend', which is at the Suit of 
of the the Party. But contra in Habeas Corpus, ad fats 
Retorn. . & ſubjiciend', which is at the Suit of the 
King, he muſt Retorn at his Peril. 1 Keb. 272, 

280. the King verſus Armiper. i NCT 
Court wil! And on Habeas Corpus to remove any Priſoner, 
allow the Sheriff muſt retorn the Writ, and the Cour 
Charges, will allow his Charges here. So in the Cak d 

the Steward of-.... | 

And com- Upon Habeas Corpus, the Officer opght to 
pel Pay- bring the Priſoner to the Court, and the Court 
ment. ſhall tax Charges and compel Payment, if the 
Officer and Priſoner or Plaintiff cannot agree, 
or Payment be not made according to the Apree- 

ment. Sir Tho, Fones p. 178. LN 
Error on a Scire fac', on the Sheriff's Retom 
being an Original Suit, lies not in the Exchequer 
Chamber ; but Error on Scire fac Quare Exec. 
tionem non, hath been conſtantly allowed to li 

there. 2 Reb. 833. Jones and Anderſon, 


©» 


Ch 


F 


. * 
Chap. 11. Df Retontis af ab Corpus. 1593 
The Form tbe Retorn, 


1 vidns, + . 44 
A age, in Priſona, attamen Corpus ejus, &c. 
The Cauſes of the Caption and Detention re- 
torned.. Vide Dalton cap. 63. that he was taken 
in Execution by the late Sheriff, &c. that he was 
impriſoned by a Juſtice of Peace his Warrant, & c. 
det allo New Ret. Brev; from 275 to 319. 


Retorn of a Certiorari per Viſcount, 


The Sheriffs of London appeared in Court in cr;;zr ary, 
their proper Perſon, upon a Rule of Court; to 5 
ſhew Cauſe why they did not grant out Execu- 
tion upon a Judgment given in their Court, or Execus 
elſe to make a ſufficient Retorn of a Certiorars © 
direted to them, becauſe they had made three 
inſufficient Retorns. Stiles p. 444 . 
A Certiorari was directed to the Sheriff to Heir; 
certifie, whether the Coniſor in a Recognizancs 
had an Heir. Jones p. 319. 131 


1 The fice and Duty of Sheriffs, Ne. 
CHAP. XI. 


How many Sorts of Furies. Of Retorns, and 
whom retorned ; what manner of Perſons ſhall 5 
be retorned on Furies, and how they ſhall be tf 

2 here, when, and how Perſons exemy 

| ſhall have Action againſt the Sheriff for Impannd. 
ling them. retorning trop petit Tſues,. 
lenk the . en — 
and Miſdemeanors of Sheriffs about Furors, Wha 
Eſt ate every Furor muſt have by the late Statut 
of 4. & 5 W. & M. Of Challenges, the ſeund 
Sorts and Camſes of Challenge, and what are gul 
or not, and when to be talen. ie en 


e Enquiry. 


Jerors of FUrors are of Two Sorte. 
two Sorts. Juries to Enquire , are Grand Juries & 
Grand Ju- Aſſizes, or the Quarter. Seſſions. So Juries re 
ries, torned before Juſtices of Peace, to enquire o 
- Riots, Forcible Entries, and Juries retomed 
before Commiſſioners of Sewers, or upon the 
Statute of Bankrupts, Coroners, Cc. and In- 
quiſitions taken before the Sheriff, and all thel 
the Sheriff is to ſummon (except Bankrupt), 
| . | | | | | 

In perſo- Now upon every Trial in Perſonal Actions, tbe 
nal Acti- Sheriff muſt retorn Two Hundredors at lealt 

* Cok. Litt. 125, 158. See after. 85 
Number. As for the Number of Jurors retorned, V 
Dalton 86, Sn , 


Retirn 


| 8 
Chap. 12. Pf Retomns of Jurors. 197 
| Retorn of Favors, 


lh If it be conceived an indifferent Jury will not Jury re. 
| wt 


be retorned in the Country, the. Court on Mo- 3 
tion will order the Sheriff to attend the Secon- dary. 
dary of the Office with the Book of his Free- 
holders, to have an indifferent one retorned, Pract. 
Reg. 337. So it was done in Pooles and Markbam's 
| Coſe, Stiles 477. becauſe the Plaintiff in a former 
Trial between the Parties had feaſted Four of 
the Jury, and had feafted ſome of the Jury that 
were retorned upon that Trial; and the like 
was done in Coxe s Caſe, 15 & 16 Car. 2. B. R. 
becauſe Cox who was intitled to the Reverſion 
had forbid Rent to be paid by the Tenants, and 
took on him the Defence of the Eſectment brought 
zpainſt the Tenants, was of Kindred to the She- 
aff and Under-Sheriff, and Truſtee for them: 
| But in another Caſe, 17 Car, 2. B. R. The Court 
| on Certificate of a Judge, that Verdict was gi- 
een contrary to Evidence, would not allow, = 
5 of WM the Sheriff ſhould bring in the Book of Freehol- 
 re- ders to the Secondary for the ill Example; but 
: of i ordered the Sheriff ſhould retorn a good Jury in 
_—_—CS 4 
the Upon Motion that the Cauſe ta be tried at the 48 retorn- 
In. Bar is of great Conſequence, the Court will make ed. 
heſe I 2 Rule for the Sheriff to retorn 48 Jurors upon 
ts). dhe Jury, Pract. Reg. 337. 3 


When a Trial is to be for a thing which con- Who to 


the cerns the Under-Sheriff, there the High-Sheriff retorn the 
cal. Hall retorn the Jury; aljter , if the Trial con. Jury. 
cerns the High Sheriff, the Under. Sheriff ſhall 
Vid * [morn the Jury, but the Coroners. Prat. 
ep, 3 38. | ; i. 135 


0 N | . O 3 Mbat 


: 
198 . The Office and Duty of Sheriffs,” Ke. 


8 Rep. 53. What manner of Perſons ſhall not be 45 pon "Re on 


5 Rep.108, uries, and how they ſhall be Diſcharged ani 
y Rep. 4y- Hhere they ſhall have Act ions againſt the Sberf 
for Impannclling A y 


Exempti- The Sheriff dught not to retorn Privilege, to 
on not for be exempt from Juries; but he ought to ſummon, 
Frivilege. and ſhall not be liable to an Action. Sindofu 
5 The King and Percival, the Caſe wa, 
Venire fac? was awarded to the Shetiff of the City 
and County of Canterbury, to retorn a Jury her 
Zur Aiſtrin-· at the Bar, and upon the Diffringas the Sheriff 
gar, Ex- retorns this to be an ancient City and County, 


| emption. and that the King had granted to them an Ex 


Er che emption, not to ſerve in any Jury out of thei 


ing. City, except in Caſes of High-Treaſon; and 
* . expreſs Words, that they ſhould not ſerve — 
KO. 9 - T w 
II. Hirt, The Retornis ill: Becauſe, if it were in 
| the Power of the Sheriff to retorn Privilege, he 
Cannot do this upon the Diſtringas or Habeas C. 
pus, as he did here; becauſe by the retorning of 
the Venire, (vix.) That there are 24 prob & k 
* homines, he had concluded himſelf, there be. 
ing alſo Pledges upon every ſuch Retorn. 
Privilegs Secondly , That the Sheriff may not retorn 6 
of Exemp- at any time, but ought to retorn them ſummor- 
-o wha ed; and the Parties ought to come here; and 
dai then every Perſon who had Cauſe of Privilege 
ern dugght to claim here in Perſon, and not the She- 
riff for them, More 883. 30. Waller*s Caſe, Sidrr- 
fin 293. The King and Percival. The Count 
awarded an alias Diſtringas in regard the Sheriff 
cannot vary from the firſt Venire retorned, but 
muſt have the ſame Men, 1 Keb. 867. Meme 
Caſe. And no Action lies againſt the Sheriff upon 
thelr Delivery of the Writ of Exemption, Ha. 
dreſs, Rep. 389, Meſme Caſe, ' UB 


tice were requiſite, Co, 2 Inf. 477. 


of his Suit, by ſuch Retorn of the Sheri 


Chap. 12: Of Retoms of Jurors. 199 
But in the Town of Darby, and Foxley's Caſe, Aftion on 


1 Roll. Rep. 119. Action on the Caſe adjudged to che Caſe 


lie againſt the Sheriff, for retorning one bf a Ju- a 


ry, who lived in a Place which is exempt, and for retorn 
Co, Mag chap, 382, 130, 447, 488, 461. Action ing one 
on the Caſe lies againſt the Sheriff, for retorning exempt. 
a Perſon exempt of a Jury, 1 
The Sheriff mult not retorn mags remotos, mi. What Ju- 
nus ſufficientes & mage ſuſpectos, by the Statute rote tha 
W.2.c.38. and if he do, the Plaintiff or Deman. Slut f. 
dant ſhall recover Damages by the Statute, if he ,,,q. ” 
be delayed, and the Defendant, if he loſe his 
Land, and Articuli ſuper chartas gives double 
Damages to the Demandant, * 70 
The Sheriff by Statute W. 2. c. 38. muſt not Not U 
retorn Men, decrepit ſenes ultra 70 Annos, homines 70 Anus. 


non in patria commorantes, This Statute is a direct 


Prohibition in it ſelf, and thereſore the Party 


grieved may have Action on the Act againſt the 55 
Sheriff, without giving Notice of Sickneſs, or Notice. 
Non-commorancy , yet the Uſe is to ſue out a 
Writ grounded on this Statute, that he retorn 

them not, and Notice by Word is good, if No- 


Peers of Parliament not to be [ 
Tenants in Ancient Demeſne. = 
Where the Demandant or Plaintiff is 2 Who is 

, as the Party 
magis remotos, he ſhall by the Statute recover _ ops _ 
Damages againſt him, or where the Defendant, — 4 © mg 
after he has Joſt his Land by the Oath of them Action. 
fo retorned contrary to the Form of the Statute; 


and after he doth convict them in an Acttaint, 


mpannelled, nor Peers, &. 


and fo is reſtored, he may then have his Action 
on this Statute for his Damages, 2 Inf. 448. ſur 


"a, M, 2. c. 38. 
04 15 


* — r A ates 


Peer ex- In a Writ of Right, or any other Writ, a B. 


Not re Action on the Statute V 2. c. 8. for retory. 


Paity. Sheriff muſt retorn a Knight; but if he do na, 


Town of A Jury was impannelled of the Town of 


buy. fault, and the Men of that Town ſhewed to the 


| Allow- the Allowance of their Charter; and the Court 
ance of appointed them to plead their Charter, and ſo 
Charter. they did, 1 Bren p. 66. 
Sheriff If a Man has a Charter of Exemption, and 


allow it. for the Sheriff is not a Judge to allow or diſallow 


counter. of all the Jurors but Three, it appeared, That 


» 


hap. 
js bei 


200 The Office and Duty ok Sheriffs, 8c, 


| Freehol- + If one dwell in Middleſex , and had Freehalg 
= in jn the County of 7k over 40 J. the Sheriff q ein nc 


York thay not Summon him to Middleſex, to try 
a Cauſe at the Bar in Veſtminſter for Land in 
_ Yorkſhire, V. 2. c. 42. 1 Rol. Rep. 163. 


tnt ib. 
m Re 


"ntril 


cuſcd. ron of the Realm may excuſe hinaſelf, 


mote Per- ing Men more remote or ſuſpected, Count and 
ſons. Bar mde. Dr. Bonbam's Caſe. 8 Rep. 118. 
Peer, a Upon a Trial between a Peer and another, the 


Knight and the Peer doth not Challenge the Array, but 
ret. the Jury give Verdict, he ſhall not have Advan. 
tage of this afterwards, Lord Powes and Kertmas, 

P. 9 Car. | 


Seurbamp- Southampton, and called to the Bar and made De. 
Court a Grant made to the Inhabicants of that 


Town, that no Retorn ſhould be made of the 
Men of that Town to be of any Jury, and prayed 


may not ſhewerh it ro the Sheriff, yet he may retorn him, 


his Charter; but he muſt ſue out a Writ of Al. 
| lowance of his Charter, and deliver the Writ to 
the. Sheriff, and ſhew his Charter to him, and 
then it the Sheriff retorn him, Action on the 
Caſe lies againſt him. „„ 


* 


Sheri Oo a Dovſerſkire Trial at the Bar, on Defauk 


mends the the Sheriff had by Command of the Plaintiff, 
dummons countermanded their Summons againſt the Gree 
of the Detendant, who now prayed a Trial. bu 


, 


hap. 1 2. Ok Retoꝝn of Grand Inqueſt. 201 


u being impoſſible, for the Court in ſuch Caſe 
An not ſupply the Jury with a Tales de Circum. No Tales * 
ry nribas: But they offered to nonſuir the Plaintiff 4 Cireum- 


ſtant ibus 


n Record, and canceived the Defendant ſnould on Trial 
yntribute to the Payment of the Jury, becauſe at Bar. 
hey ſhould remain indifferent Jurors, 2 Sinderfin 

1, Hunt and Hollis, DE OLI TING 


rn. MW Retorn of a Diſtringas, for Appearance of the Precedent 

nd Wefendanc in the Huſtings, 2 Sanders 233. Londen. 
Retorn of a Jury by the Bedels of the Four 

the ert Wards, 2 Sander:'2 44. VVV 

ot, If che Sheriff retorn but 40 J. which is the uſual Iſſues. 


ſues on Diſtringas Furatores, the Court on Prayer Action. 
the Party cannot cauſe him to ferorn greater; 2 
at only make a Rule, that good Iſſues be re- Sheritior 
orned: But by Twiſden, Action on the Cale lies retorning 
wainſt the Sheriff, 1 Keb. 475. The Plaintiff two feve- 
wehe'to bring a Writ againſt the Sheriff on Aver- pr lacs: 
nt, that he might have levied greater Iſſues, pe 
nd ſo the Court may increaſe them.  ' - the She. 
Note, Before Stat. V. 2. c. 39. the Plaintiff riffs te- 
ould not aver againſt the Retorn of the Sheriff, torn of 
{he retorned too ſmall Iſſues, for he is but an Iues. 
Officer in Court, and has no Day in Court to 

nſwer the Plaintiff. Party: But now by 1 Ed. z. 

be Plaintiff may aver what the Value of the If | 
wes be, Rents of the Land, Corn in the Grange, Whae 
Hay in the Barn, all Moveables except Riding- ſhall be 
Furniture, and Utenſils of Houle. ſaid Iſſues. 


| Rotorn of the Grand Inqueſt. 
Kar. 11 H. 5. e. 9. No Indictment ſhall be Indict- 


ound by any Perfons named to the Juſtices , ment. 
tdout due Retorn of the Sheriff, but by Inqueſt 


58s 


SS S2. SPESTERSTS, 


the 


ult 
hat 


ft, N lawful Liege People retorned by the Sheriff 
ree Wn Scarlet whom the Sheriff had not retorned, Scarlet“ 
But Wy Confederacy berwixt him and the Clerk who Caſe, 


his read 


* 

202 The Office and Duty of Sherifls, &e; 
read the Pannel, procured himſelf to be fg 
of the Grand Jury, with Intent to indi þ 
Neighbours maliciouſly, and he did fo; he y 
Aaqjudged an Offender within this Law, and 
Juſtzces Statute 3 H. 8 c. 10. The Juſtices of Gaol-D: 
re ev very, or Juſtices of the Peace, of whom onet 
nel, be of the Quorum, in open Court may alter 
Panne retorned by the Sheriff to enquire of | 
King only, by Addition or Subſtraction of x 
of the Jurors fo retorned, and they have Pow 
to command the Sheriff, to put other in theP; 
nel according to their Diſcretion. And the dt 
riff ought to retorn the Pannel, fo reformedy 
on the Penalty of the ſaid Act. So that ng 
can be of any Grand Inqueſt, but by the Rem 
of the Sheriff, Coke 12 Rep. Rob. Scarlet's Cak, 


Nets, Nita, By the Statute of 4 & 5 of Wilian: 
Mary, all Jurors are to have 101. per Am 
i „ Eo Nyent 4-348 
 Erechot- lt is very needful for the High Sheriff to h 
ders Book. a Book containing the Names of all the Fr 
hhuolders in his County, and their Sufficienct 
that he may make the Pannels according to 
Oath, and better know Pledges and Sureties 
Iſſues ro As for Iſſues loſt for Default of Appearanc 
be eſtrea- ſeilicet by Jurors, Or by Tenant or Demand 
ted. the Sheriff may not levy till they ſhall be eſire 
ed under the Seal of the Exchequer , and the (at 
delivered to him, for without Warrant he m 

not Levy the ſame, 2 Ed. 1. c. 7. 


Other erroneous Proceedings and Mi: — 
Sberifft, about and concerning Furors. 

After the Parties were at Iſſue in T - 

and an Habeas Corpm awarded againſt the qu 


k 
i 


hap. t2- Ok Retoms of ſurors. z03 

» Common-Bench (in which the Action de- 

ded) awarded a Super ſedeas, quia improvide, Superſedeas 

c which was delivered to the Sheriff, who not- reſtrains 

ſtanding retorned the Jury, and tried the che Sheriff 

wſe. This was afligned for Error, and in faming: 

lb eff erratum pleaded, it was adjudged Error. Jury. K 

or the Error aſſigned is a Matter of Fact, de- 

ending off a Matter of Record; and then the a 

Defendant by pleading In nullo eff erratum had What is 

onfeſſed this, (that is to ſay) That ſuch Super- confeſſed 

eas was awarded and deliveredyto the Sheriff by plead- 

forte the Trial. Upon which it follows, that 9 

the Super ſedeas delivered, the Hands of the — had 

beriff are Cloſed, that he cannot proceed to di- 

rain the Jury, nor to retorn the Writ before 

te Juſtices of Aſſize. It's a manifeſt Error, if 

be Sheriff retorn the Writ of H# corpora at the 

fizes with Nit priu after Superſedeas awarded 

x ſaying the Retorn of the Writ; as the Pro- 

reedings are erroneous in Iuferior Courts after Ha- 

hear Corpus delivered without a Procedendo, Telvw, 

57. A . Andrews, Cro. Fac. p. 43. King 

lt is not neceſſary for the Sheriff to retorn the Reaſona- 

10 vicineto of ſuch a Place; for fo it ſhall be in- 41! 2 

tended, and the Forms of all Retorns of Jurors _ 

are ſo, Pract, Reg. Tit. Retorn, 92 
In a Writ of Error Eleven Jurors were retorn- A Stran. 

ed and One Stranger; yet becauſe it was the ger re- 

3 of the Sheriff, it ſhall not abate, 1 Roll. torn'd. 

Rep. 302. | 3 | CLONE 7 e 


len that the Retorn of the Sheriff is ſo. So the ang 
ature of 42 Ed. 3. c. 11. is, That the Sheriff reg 
ſhall arraign the Pannel in Aſſize four Days be- 
bre the Alſize, yet it's nevgr retorned to be fo 
I done; 
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e Sn ara 
1 


Pannel of the Jurors Names, but to w they are ble things 
a 


| i 
af 
{2 
Þ 
WM 
\ 


The Statute of Elix. provides, There ſhall Reaſons - 
be Two Hundredors in a Jury; yet it's never ble thingy. 
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5 . & all Jurors (other than Strangers, per medietat 


Forfzi= The Sheriff, Coroner, or other Miniſter te 


The Ofice and Duty of Sheriffs, &. 


done; but ſuch reaſonable Things ſhall be l 
tended to be done, unleſs the contrary appey 

” 2 Siderfin p. 144. Barclee's Cale. 
At An Attorney was picked over the Bar, for d 
— recting a Sheriff to retorn Jurors Names, 44,88, 
EX n. 1237. Hanſon's Caſe. 


204 


Stat. 4 &+ Note, But now by the Statute of 405 WO AN 


M. Linguæ) retorned upon Trial of Iſſues joined ] 
the Kings. Begeb, Common-Pleas, or Exchequer, ( 
before Taft of Aſſize, or Niſi prius, Oyer and 
Terminer , Gaol-Delivery, or General Quartz 
Seſſions of the Peace, ſhall have in their om 
Name or Truſt within the fame County 101. je 
Amum above Reprizes, of Freehold or Copy. 
hold Land, or in Ancient Demeſne, or in Rem 
in Fee-Simple, Fee-Tail, or for their own «« 
ſome other Perſon's Life; and in Wales 81. 
Anum. If any be retorned of Leſſer Eſtate, | 
may be diſcharged by Challenge , or upon hi 
_ own Oath; nor ſhall a Juror's Iſſues be ſaved but 
by Order of Court, for reaſonable Cauſe proved 
upon Oath  _ 1 


ture. torning any Perſon of Leſſer Eſtate, ſhall ſorſe 
51. to Their Majeſties for every Perſon ſo u 
torned. 3 „ 
Summons. They muſt be ſummoned Six Days before t 
85 Day of their Appearance, and none ſhall take 
Reward to excuſe a Juror's Appearance, on Pan 
to forfeit 10/7. to Their Majeſties. | 
This Act extends not to Cities, Boroughs, 0 
Towns Corporate. VF 


jap. 12. Ok Challenges. 203 


er O Challenges. , 
d, A Challenge to the Jurors is Twofold en — 
Array 

To the Wolls. 8 a 


To the Array, is to except againſt all the 


att 
di erſons impannelled : And as to this, there is a 

', | A | | 

' and l Principal, 

rter Challenge & or = 

OM #4 for Favour, 

op Note, That the Challenge to the Array is in Challenge 
den elpect of the Partiality or Default of the Sheriff to the Ar. 
n er other Officer that made the Retorn, and not **Y-. 

|. wil» reſpect of the Perſons retorned, where there 

e be no Parciality or Default in the Sheriff. For if 

n übe Challenge to the Array be found againſt the 

d boWarty that takes it; yet he ſhall have his particu- 

rel Challenge to the Polls. e 


If the Sheriff, or other Officers, be of Kindred Afinity | 
r Aﬀinicy to the Plaintiff or Deſendant, if the of Sheriff 
Alliance continue, a good Cauſe of Challenge, | 
__ 57 6, 7, 8. Earl of Salop verſus Earl of 


Challenge was taken to the Array, becauſe Sheriff 


et 
abe Ide Sheriff was Couſin to the Leſſor in Efet#ment, Couſin to 
pid concludes not to the Favour it's a principal Lor. 


lenge. Yet in Roll. Rep. 183. it's adjudged 
| principal Challenge; and in 1 Roll. Abr. 328. 
ouſt and Bridgman , faith , It is not a pres 
Challenge that the Leſſor is Couſin. But Trin. 
1657. B. R. in the Lord Brook's Caſe it's a Prin- 
ipal Challenge, Cro. Fac. 575. Simond and Maſſb, 
2 Roll, Abr. 1 % | 15 
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206 The Dffice-and Duty of Sheriffs, & 
Leſſor, Venire fac was awarded to the Coroner, , 
Sheriff's Surmiſe, that the Leſſor in Ejectment was Seryy 
Servant. to the Sheriff, It was doubted , whether it 

| a a principal Challenge, in 1 Fac. Harbor tie; CA 

Coke ſaid, It was adjudged in 27 EL in Pack 
tons Caſe, that it was not a principal Challenss 
but in Spicer's Caſe it is reſolved otherwiſe, 
Fac. 21. Dyer 7, 367. 
Juror If the Challenge be taken for Coſinage, 
Couſin. ought to be ſhewed coment Couſin; but in fy 
_ Challenge to a Juror is not neceſſary. 
Sheriff It's clearly a good Challenge to the Array, 
Couſin to the Sheriff is Couſin to the Wife of the Defy 

Def. gant, though the Wiſe is no Party to the Adin 
| Averment But it. muſt be averred that ſhe was alive, or 
8 Iſſue at the making of the Pannel. 
Trial of 1. If the Jury may try a Challenge for C 
Challenge. nage of the Sheriff to the Plaintiff or Dek 

dant, and ſometimes the Coroners, or Attom 

Eliſors. in Court, ate Eliſors, 2 Roll. Rep, 363. Lund 

— ELLE 
Sheriff If the Defendant challenge the Array, for d 
_ Couſin to the Sheriff is Couſin to the Plaintiff; it wr 
22 Counterplea of the Challenge, that the Shen 
"= ** is alſo Couſin to the Defendant; but the Ar 
Arca {hall be quaſht, becauſe the Defendant firſt tax 
Want. the Challenge, Paſcb. 41 Elix. B. R. 
Atray 2. If any one or more of the Jury be retom 
quiſhr. at the Denomination of the Party, Plaigtiff 

5 Defendant, the whole De ſhall be quaſhc 


UponShe.  { 3- If che Plaintiff or Dgſendant have an Ad 

| riffs Ac · On of Battery or Debt againſf the Sheriff, or il 
| count. Sheriff have Parcel of the Land depending 0 
the ſame Title; or if the Sheriff or his Baß 

by either of Counſel or Attorney, or Serra 

or Goſſip of either Party, all the Array fhalll 


quaſht. Rs 
3 


A Prat 


Prat 


haÞ--I 2. [1 Ok Challenges. 373812 * 207 
A Prayer to Eliſors in Trials at Bar may be at Eliſers. 
Suit of the Detendant or Plaintiff; but in Ni 
in, at the Prayer of the Plaintiff only. 1 
Conſanguinity or Affinity are the principal Principal 
ſes; but it's no Challenge to the Array, it all Cauſes. 
e Jurors be of Affinity. ED 
Challenge to the Array for Favour, That the To the 
iff is Servant to the Plaintiff, or was Arbi. Array 
nor for a Party: That the Sheriff purchaſed mers, 
of the Land in Queſtion: That one Party is 7 
enant or Servant to the Sheriff, | 
Malice between the Sheriff and one of the por Ma- 
arties, is good Cauſe of Challenge, That one lice. 
the Parties has brought an Action of Deb: 
einſt the Sheriff, Oc. but not that the Officer 
s Debt againſt the Party; for he may demand 
Debt without Malice. N 3 
This kind of Challenge . no principal Tryors. 
hallenge, mult be left to the Conſcience and 
diſcretion of the Tryors | 
Challenge to the Polls, i. e. to the particular Chal. to 
ors; and theſe are of Four Sorts: the Poll. 
1. Peremptory , without ſhewing any Cauſe; Peremp- 
ad this for Treaſon is 35. Felony 200 tory. 
2 Principal Challenge to the Polls; ſo called, Principal. 
keauſe it ſtands of it (elf, without leaving any 
hing to the Conſcience or Diſcretion of the 
ryors. Now this is ſuch Matter as proves evi- 


ent Favour or Enmity in the Juror. 


And this is, Proprer reſpectum; as the Nobility Propter re- 
y be challenged, or he may challenge him Hedem. 
ell, Propter defeetum, as Aliens, Villains; not ha- Deſectun. 
Ing Freehold ſufficient z not having Two Hun. 


Wredors. Propter affecium, as Jurors of Kin or 4feSwm. 
Wood to either Party; that he has formerly tri. 


the Cauſe ; Counſel; not a Commiſſioner tor 

xXamination of Witneſſes; Fellow Servant; for 

tour ; Propter delid um, as Outlaw'd, Go. — Diliftum. 
3 WS. 2 | 3. Chal- 


* 


% 


203 The Office and Duty of Sheriffs, e. 
Cauſe.  - 3, Challenger to the Poll muſt ſhew Caf 
| _ preſently. After one hath taken Challenge tot 
Poll, he cannot challenge the Array. 
Cauſe a= 4. If the Plaintiff alledge a Cauſe of Challeng 
8 „ againſt the Sheriff, the Proceſs ſhall be died 
bern es to the Coronets; and if any Cauſe againſt 
the Coroners, then the Court ſhall appoint El 
ſors. Sometime Two of them that be impy 
nellet. Ty 2 
Tryors. When any Challenge is made to the Pol 
Two Tryors ſhall be appointed by the Cour 
Wen ta Note, All Challenges muſt be taken before th 
ken. . Jurors are ſ worn 
Tryors. No Challenge ſhall be admitted againſt d 
Tryors, appointed by the Court. 
Afrera There may be a Challenge to the Panne| | 
Tales. Exception to the Sheriff, after a Tales prayed 
him: So aſter a Venire fac prayed to him, tho 
” Cauſe of Challenge were before the Prayer 
W 5 
Error. ti a Writ of Error the Record was cert 
' fied, That the Challenge was to the Sheriff { 
Coſinage, and aſter a Venire fac awarded to 
Diminu- Coroners, upon the Diminution it may not 
tion. Certified, That the Challenge of the Coſinag 
was after the Retorn of the Venire fac? ; beca 
this is contrary to the Record before certified 
1 Roll, Abr. 764. Floyd and Bethel, 
| Nuondam That the Sheriff was quon dam Servant to th 
Servant. Defendant, Earl of Rutland, is no principal 
5 lenge, it's paſt and executed. Aliter, had it be 
= oY TS 
"of. in” To ſay, That between the Sheriff or Office 
nie that retorns the Pannel, and one of the Delet 
Def. dants, there was an Action of Treſpaſs then 
pending, 15 a principal Challenge: 


.  Coroners. 
Eliſors. 


PL CHAt 


Chap. 13. Of Enquiry'of Damages: a0 
CHAP. XIII 

no the it of Enquiry of Damages, and rhe 

Sheriffs Demeanor therein, and in what Caſes a 

new Writ ſhall be granted or not. By whom to be 


executed, The Time of executing it. The Form 
of the Retorn of Writ of Enquiry of Damages. 


Vide ſub Tit. Waſte: 


IF upon the Executing of a Writ of Enquiry A new 
of Damages, the Sheriff reſuſeth to ſwear and Writ 45 
umine ſome of the Witneſſes produced on ei- Stanted. 
her Part, and yet doth execute the Writz the 

ure will grant a new Writ to the Party grie- 

ed, for the old Writ was not well executed, 

raft. Rep. 662. 8 i 

A Writ of Enquiry of Damages directed to the 

heriff, cannot be executed by a Bailiff of a Li- 

Writ of Enquiry of Damages varies in the Re- Amend 
om of the Award upon the Roll, which was ed. 
mended and made agreeable to the Roll, Mo. 

II. n. 998; 


As to Time of Exetuting it. 


If a Writ of Enquiry of Damages be retorhable 
Diabs Michaels, the Sheriff may take the In- 
Melt and enquire the Damages the Day of the 
letorn, and after, he retorns it the ſame Day; 
this Wric is Well executed, Trin. 38 Elix. F. R 
Cen and Ludlow. „„ F 
Hon a Writ of Enquiry of Damages the Inqueſt Eſoin-DAj, 
be impannelled the Eſoim-Day, and the Jury then 
bear x Evidence two or three Days after; rs 
| this 
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210 Che Oker and Þ Duty ut wer, 2 


tis is well executed, Mich, II * 1. B. R. Stan 
by and Waterman. | | 


Retorn of a Writ of Enquiry of Damages, 


Executio iſt ins brevis patet in quadam inquiſition 
huic brevi annex”, 


1 ;jfatio indentat” capta apud C. in Com' War 
(tali die & Anno) coram A. B. Armig', Vice! 
ejuſdem Com, Vi irtute cujuſdam brevs domini Re 
gu, eidem Vic? direct“ & huic inquiſitioni conſu ye 
Sacrament? R. S. F. G. Cc. (ad numerum 12 % 
 Tors) qui dicunt ſaper Sacramentum ſuum quod A. P. 
in brevi Inquiſition” buic conſut nominat ſuſtinit 
damna occaſione ( Trangreſ]. prædict per H. in pred 
brevi nominat' prout in eodem brevi fit mentio al 
40 s. & promu' &. cuſtag ipſius A. P. per ipſin 
circa ſectam ſuam in bac parte appofiti ad 40s. b 


cuſus ret Oc. 


No Di. In this Writ, to Enquire of Dama es in 754 

mages paſs, the Jury cannot find that no Treſpaß i 

| found. qone. Neither may the Sheriff make ſuch a Re. 

torn; but if the Jury will find no Damages, the 
Sheriff muſt make his Retorn accordingly. 


| CHAP, 


cap. 14. Of Devaſtavits Retizneb. er 


AN. | 
CHAP. XIV. 


Where and in what Caſes the Sheriffs Retorn F a 
* WW Devaſtavit ſhall be good or not, and the late Pra- 
Fice in ſuch Caſes. | 


he Writ is brought ought to retorn a reg opak 

d thereupon the Plaintiff ſhall have Proceſs in- 

d another County, 2 Leon u. 90. p. 67. Noon's | 
r oc; 
And the Queſtion further was, If a Teſtatum Teftatum, 
ill iſſue into another County, before the She 
If of the. County where the Writ was brought 


ad retorned a Devaſtavit, and not reſolved; but 


0 thout doubt it's the ſafer Way to do it upon 
\ Re { Retor n. | | | 


The principal Caſe was; Debt in London Debt 
vinft an Executor, upon plene Ae it found af- 
2 found for the Plaintiff, che Plaintiff aſſigned og 4 
de lame to the Queer, and a Scire fac iſſued out — 
| the Exchequer againſt the Defendant, Cc. into 
ge County of D. and the Sheriff retorned Nulla 
me, &c. which was not good, cauſa qua ſupra, 
bough the Debt was well aſſigned. And upon, 

Conſt at of Goods in another County, he may 

ll have a Scire fac into another County, 
, -.--.: 
But if Executors plead plene Adminiſtravit, it Aſſets 4 
A P. W's found they had Aſſets, and a Feri fac iſſuec 2 
| the Sheriff, who 17 chat they had not 44 ab 

LU 2 Aly #a Com. 


6 


*** 
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any Thing within the County. Per Cur', Its; 
good Retorn, becauſe the Jury it may be found 
Aſſets in another County; fo the Verdict ſhi 
not bind the Sheriff, 2 Brownl. Rep. p. 116. My. 
gan and Took, | 
When the IF it appear by the Defendant's Plea that he 
Sheriff, hath Aſſets in his Hands, and if the Sheriff cn. 
mY 5 not levy the Debt in the Defendant's Hands, le 
waſtavir. may upon the Defendant's own ſhewing (ui 
Judgment be given againſt an Executor on U 
murrer, and Execution awarded, the Sheriff c 
not Retorn Nulla babet bona Teſtators. But it i 
De vaſtavit if it be found againſt the Executor 
Verdict. Cro. Elix. 102. Stubs and Rightwiſe, 
Special Judgment was given in Banco de bonus Teſtatmi 
Scire fa“. and Fieri fac iſſues out; the Sheriff retorns Ni 
bona; the Plaintiff may have a Special Fri 
That the Sheriff ſhall levy the Debt of the Good 
Faux Re- of the Dead, and ſi ſibi conſtare poterit, thatt 
tern, and Executors have waſted them, then de bons pn 
5 1 pris; and if the Sheriff makes a falſe Reton 
the Patty may have an Action on the Caſe. Bi 
if upon the Retorn of Nulla bona, and a 0 
Teſtatum eſt , that they have waſted, a Wii 
Enquiry is awarded what Goods were walted 
and it's found that Goods ad valentiam of th 
Debt were waſted, and upon that Scire fac 
have Execution de bon propriz upon Two Nic 
retorned; This is Erroneous, and if the Inqul 
tion be falſe, the Party hath no Remedy, 
upon Two Nichils retorned the Defendant hi 
be condemned; yet perhaps he had not Nai 
ee Pettyfer's FECT > | 
Alike To that purpoſe is a Caſe in Littleton's Rem 
Caſe. Judgment was given againſt the Executor, 2 
af Execution awarded; and the Plaintiff info! 
the Sheriff, That the Executors have wore l 
7 EI © 


out any Damage) retorn a Devaſtavit; and i 


B ee F 442 
Chap. 14. Df Devaſtavit Retoꝛned. 113 
z0ds of the Teſtator; but the Sheriff would 
ot retorn a Devaſtavit. Henden, Serjeant, mo- 
ed for a Commiſſion, to enquire whether the 
oods were waſted; and if it be found, then the 
Sheriff might retorn a Devaſtavit withotit Peril, 

But the Judges ſaid, they would not adviſe, be- 
uſe it was a new Courſe, Lit. Rep. 7. 
But in Aldworth and Peel's Cafe it was reſol- 
yed. There Debt was brought againſt Peel as 
Executor, the Plaintiff had Judgment to reco- __ 
er de boni Teftators; and thereupon a Scire fac 2 fac 
ws awarded, and the Sheriff retorneth quod „, 
ala babuit bona Teftatoru ,, and the Plaintiff ſur. ſhall not 
miſech, chat he had waſted the Teſtator's Goods; be award. 
whereupon he prayed a Scire fac, why he ed upon 
ſhould not have Execution de bonn propriu. And they Tur 
. . | mile ofthe 
pr Cur”, this Writ ſhall not be awarded upon party, but 
the Surmiſe of the Party of a Devaſtation, nor in on the Re- 
any Caſe where the Judgment is de bonis propriis; torn of the 
unleſs it be on Retorn of the Sheriff, where he Sheriff of 
* a Devaſtavit, Cro. El. 5 30. Aldworth and 3 
Peel, | ons . „ 
It A. recovers againſt B. Debt and Damages, Upon « 
nd after B. died, and Adminiſtration is granted Special 


to C. his Wife, who waſtes the Goods, and after _ 
gates D. to Husband, and a Fieri fac is awarded png 


4 binjs Teſt atoris in the Hands of D. and C. and charged 
the Sheriff retorns Nulla bona, & c. and upon this, for the 
on Surmiſe that they have waſted the Gogds , Converſt- 
agher Writ was awarded to the Sheriff, Si ſibi Wi _ 
ware poterit per Inquiſition, that they have waſt- 
ed the Goods, then to warn them to ſhew Cauſe 
why Execution ſhould not be de bonis propriis, 
2nd ſo an Inquiſition is taken. And the Sheriff 
letorned, That they had not in their Hands any 
of the Goods of the Inteſtate; but that the Feme 
ed H being Adminiſtratrix of her firſt Husband, had» 
Goof Goods of the Value of 100 J. of the faig Inte= 

: - | ſtates, 


P 3 
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ſtates, and had waſted them during her Widoy. 

hood, and the Husband had not waſted any d 

them. Er ſi devaſterunt according to the Writ, 

the Jury pray the Diſcretion of the Court. be 

Cur. This Special Retorn of the Sheriff is good, 

r and by this the Husband is to be charged fo 

the Converſion of the Wife. Cro. Car. 603. Kin 
and Hilton, 5 . 

The Sheriff retorns a Devaſtavit (no Aﬀer 

over being in Queſtion) on Non eft fadum again 


an Adminiſtrator by Fieri fac“ with a Scire fa. 5 

| Faux Re- Per Cur, Though it be a falſe Retorn we canna end 
toru. help ic, but it's at the Sheriff's Peril, 3 Keb. 53: ln 
Bron and Collins, Says oe: Py 
Traverſe On Fieri fac, with a Scire fac and Aſſets, the hi: i 
wanting. Sheriff retorned Waſte, and the Defendant plead Wh, 
7 ed plene Adminiſtravit. The Plaintiff demurred, 2 
becauſe the Point of the Inquiſition is not ta. WMhriv 

verſed, and Judgment pro Querente. torn 

Debt againſt an Executor, and a Recovery by Nad 

Verdict, and Judgment upon this, and a Fi Mw; 

Fac de bonis of the Inteſtate; upon which a Dev Mhep| 

ſtavit was retorned, an Elegit iſſues de boni, pro. Nor, 

pay priis, Mo. 299. n. 446. Mead and Cheney, The 
How the I 4. recover againſt B. and Execution de bins WD 
Farty may Teſtatoris, ſi non, de bonis propriis, and the Sheriff pay 
3 upon a Fieri fac levies the Monies, and after to mig 
- Devaſ ;. another Fieri fac to him directed, retorns a lis 
wit by Devaſtavit; and upon this a Scire fac is granted fu? 
Plea, againſt B. to ſhew Cauſe, c. B. may diſcharge Wi, « 
himſelf of this Devaſt a vit by Plea, that the Sheriff Where: 

levied the Money upon the firſt Ficr; fac. 1 Raul. Nis ti 

Abr. 993. Middleton and Powell. _ | 
Precedent, EG Uy 

Retorn of a Hieri fac” upon a Devaſtavit, De 


222. 


| But 


Clap. 14. Of Retams of Jnqueſis, 2273 


But now the Practice is more nimble than by The Mo- 
the tedious Inquiſitions, and that is, by bringing dern Pra- 
a&ion in the Deber and Detine againſt an Exe. Kice. 
cutor, ſuggeſting a Devaſtavit in his Declaration, 
vichout any Recorn of the Sheriff, Side 3976 
Wheatby and Law. 7 


ry | 
0s @ Fieri fac in a Scire fac? to bave Execution 
- de bouis propriis. 
in | : 
fa, BY Sheriff retorns upon Inquiſition, That the De- Plea to 
nat Wſendant (Adminiſtrator) habuit bona & cat alla in 3 


manibus ſuis, quæ fuerunt del inteſtate tempore mortis 
e ad valent iam debiti & damnorum recovered by 
the Original Judgment; and that the Defendant 
ha & catalla illa ad wvalenc) debiti & damnorum 
radidꝰ vendidit & elongavit ac in uſum ſuum pro- 

rium convertit & diſpoſuit. Defendant at the Re- 

torn of the Writ comes in, & proteſt ando that he 

had fully adminiſtred, for Plea he faith, non 
vndidit ſeu elongavit, &c, Et boc, &c. Plaintiff 
replies, That the Deſendant vendidit & elonga. _ 
ut, Cc. and found tor the Plaincift. Per Cur?, 
Though this is no apparent Iſſue (but whether 
Devaſtavit wel non] for the Defendant might 


ft avit - 


riff py Debts with his proper Monies, and that ha 
to Wight diſpoſe of the Goods to his own Uſe; yet 
Js 4 ts good aſter Verdict. For the Wric of Scire 

It 


« ſuggeſts, That the Defendant bona & catal- 


ge Ws, C. diſpoſuit ea intentions quad dicta executio now 
cliff Mie, 1 Sand 306. Merchant and Driver. And it 
al. Wb the Defendant's own Fault to take ſuch an 


ive 3 for he might have taken Iſſue, that he 
bad not Goods of that Value, or that he had paid 
. Special Debt. n e 


— . en 
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C HAP. XV. 


Of Priſons, to whom they belong, and the Place ven 
kept, bo may be Keeper of Gaols, Cc. an 
how Forfeitable. Of the Sheriffs of London 
Priſon, and of the Marſhalſea, and the Gran 
thereof. Of the Sheriff” s Demeanor toward: Pn 

| ſoners, Of the Priſoners Misbehaviour, and la 
Payment f a Debt to a Gaoler ſhall be good, or ni, 
And of thoſe that break Priſon, 3 


Of Priſons, Cc. 
| A ILL Priſons are the King's; but a Subje 
may he Keeper, Co. 2 Inf. 100, 580. 
Connty= The Cuſtody of County-Gaols is incident to 
Gaol inſe- the Office of Sheriff, and inſeparable from the 


* 


parable to Sheriff; and therefore if the King grant the MW 1 
| the Office Cuſtody of ſuch a Gaol to another, it's void : I Ln 
ot Sherifl® For the Sheriff is the immediate Officer of the ſin ! 

| King's Courts, and ſhall be anſwerable for Win 
Eſcapes, and be ſubject to Amerciaments, and 89. 
therefore he ſhall put in ſuch Keepers as he ball MW * 

'  anfwerfor, 4 Rep. 34. Mitton's Caſe, 14 Ed. 3. c. io. Wand 
6819 H,75.10. 23 H. 8. 2. | Wh 

The Place The Sheriff may remove his Gaal from one Wh 
where to Place to another within his Bailywick. And the I be 
be kept. Sheriff may hold the Aſizes in the Caſtle where I An 

| he held them there by Preſcription, altho the WW de 

+ King grant the Cuſtody of the Caſtle to anather. I Th 

So that tho” the Sheriff may keep the Gaol in I Tt 

what Place he will within his Bailywick, yet in IM. 

a particular Place not without Preſcription, H. ! 


x 
$- 


5. 202, Anderſ. 345. 


Lofant: 
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Infants or Feme-Coverts are Keepers of Gaols, Infants, 
o charge them in Execution for an Eſcape, Ce. 
list. Ze 2+ 2k | 
of King may by his Letters Patents make The King 
County, ſo he may in the making of it, fave may make 
Ind except to him and his Succeſſors ſuch Part a County, 
n; Wei the Juriſdiction or Priviledge, which the Oc. 
her County (from which it is exempted) had 
it before. As in many Places in the Realm, 
he Gaol of a Town, which is a County of it 
ef, or a Place priviledged from the County, is ® 
the Gaol of the County, and the Place where Gaol l oth 
the Aſſizes or Gaol.delivery is holden, is within for the 
the County of the Town, and yet ſerves alfo for 1 
the County at large: As in the Seſſions. Hall at wy op 
Newgate, Which ſerves as well for the County 
164 of Middleſex, as for London, and yet it ſtands in Lund n. 
Lindon; but by Uſage it hath been ſo. And fo 
to te Gaol of Berry, &c. Popb. p. 16. The C; of the Berry. 
the Tn of Glouceſter. VVT 
the WM Though Newgate is a ſeveral Priſon both for Differ- 
id : ¶ London and Middleſex, yet a Priſoner in Newgate ence of 
the In Ladin Side ſhall not be charged with Actions 4g 1e 
= In Middleſex. Dalt. 530. 17 Fac. Tit. Execution, 41, og 
and 894. is 5 e x 
[bal WF The Sheriffs of London's Court is moveable, priſon of 
10. Wand the Sheriff is chargeable with a Priſoner the She. 
while he is in Priſon, tho? he be Judge alſo: For riffs of 
one MW vby ſhould the City Serjeants give Security to . 
the e Sheriff, unleſs the Sheriff be the Officer? 
here And it hath been ruled, That altho' the Sheriff 
the be Judge, yet a Precept is directed to him. 
her. I Therefore it's a goed Plea in Debt on Eſcape, 
in W That the Sheriff commanded the Serjeant at 
in W Mace to deliver the Priſoner to him, Siderfin 
Hl. 7318. 2 Keb. 141. Huiband and Cole. 


vhat 
nt 


Note, 
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May make Note, The Sheriffs of London may make thei 
_ Houſes their Priſons, as well as the Comptes; 
P.iſons And the bringing the Perſon arreſted to the 
Sheriff, albeit it be ſ«b dw, and not into ay 
Houſe ; yet it's as good as delivering into the 
Sheriff*s Priſon. Vide infra, e 


Who ſhall Note, Upon Forfeiture, the Cuſtody of a bi 
anſwer fon is given to another, and yet till he is actualy 
Eſcapes. removed he ſhall anſwer for all Eſcapes, and he 
that Occupies the Gaol by Tore ſhall anſwer, 
and actual Eſcape lies againſt him who had Pol 
ſeſſion 7 Wm Il i” 7. 23. Dyer 274. 
But if he be not Sufficient, Re/pondeat Superin, 
Reſpondeat Rep. Reqnald:s Caſe. Vide ſu ej * : 7 
Superior. 9 Rep. Rey 1 
Grant by Patent of the Office of the Mv. 
 Marfbal- ſhalſea of the King's-Bench for Years is not good, 
"oy for the Inconveniences that might enſue ; it may 
thereby become in Sulpence upon Probat of 2 
Will, till Adminiſtration committed thereol; 
and it might fall to Perſons Inſufficient ; andin 
caſe of Fee or Tail it deſcends to an Infant, the 
Court puts a fit Perſon in for the Time, Cro. Car, 
587. Meade verſus Sir F. Lenthall, 
See an Inquiſition retorn'd by Commilltoners, 
touching the Ferfeiture of the Office of Marthal, 
Brownl. Rediv, 375, Cc. ky 


Vid. more of the Morſuaiſea, © Rep. 4 8 Rep. tior 
nold's Caſe, 10 Rep. Cale of the AHA 


| fea. Fee 
„„ „ 4 3. 
' Marſhal Marſhal of the King's- Bench ſhall not be privi 
io Execu- ledged from Execution. But it the Court do 
tion. grant him in Execution, it's an Eſcape as coll 
| the Priſoners ; but they may make a new Mar: I. 
ſhal, and then take him in *Execution, Ss Alle 
p. 68. af 1 Tr 


15 


ap. 1 Ok Puſons. ang 


By Hyde, Chief Juſtice of B. R The Court format 
NF znnot Sequeſter the Marſhal's Office, for not verſus le 
the paying a Debt due to any Private Man. But by e. 
ny /n42a, an Information may be againſt the 


Officer for this ill uſing his Office to thitt Mens 
Debts, and on that the Court may ſequeſter. 
$5 on any Contempt by him, 1 Keb. 846. Roberts | 


b / Sir J. Lenthall. 1 
Attorney of B. R. brought Treſpaſs againſt the Warden 
Ihe Warden of the Fleer, who adviſed wich the of the 
or. Court of C. B. that he being an Officer of this Vet muſt 
pol WCourr, ought not to be impleaded elſewhere. poke: 


„ Cur, It's Equality of Liberty, and he that firſt B g. 
begins the Suit ſhall have the Priviledge; and fo 
e was adviſed to anſwer, 2 Leon p. 41. Povey's 


C. brought Action of Debt againſt the Warden Where 
by a Bill of Pri viledge, but he would not appear; the War- 


jf + Wed << Court were in Doubt what Remedy the den would 
of; Wainziff hath to compel the Defendant (o ap- net p- 
4in Wear ; for he cannot be fore. judged the Court, Pe“. 


becauſe he had Eſtate of Inhetitance in the 

ad Office: But the Warden having made a 

Leaſe of his Office for Three Years, he ſhall not 

hare his Liberty, 2 Leonard. 173. Gittonſon's 

Case. „„ TC 

As for Gaols which have been granted in Fee, Forfei- 

or Life, oc which have been held by Preſcrip- ture of 

tion, may be forfeiced ſeveral Ways. Gao 
Where the Gaoler detains a Priſoner aſter 

Fees paid, the King may ſeize the Gaol, 2 Inſt. 

03, 53+ | | 


rivt- Sh 

do WM Of the Sheriff's Demeanor towards Priſoners. 

tar: . Britton, c. 1 r. ſaith, No Priſoner ſhall be put in who ta 
-1fin lrons, bait T ſaytors, or thoke taken for Felony or be put in 


Treſpals i» parcis & wvivariis, or which ſhall be Irons. 
© Sm found 


- — — * 2 — — ſ— — 
— . . . ee SY — — a 


the Co- 
roner. 


| Duritis, Every Impriſonment is in Law duritia, dure; 
An unru- There is a remarkable Caſe in 3 Bulfrue 


ſoner may himſelf, offered to eſcape, and had endangere\ 
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found in Arrears in Account before they be 3 

.* tainted. Vide 1 Ed. 3. c. 7. Dalt 465. bes 
Murder And therefore where a Priſoner, by Dureß e, 
in the the Gaoler, comes to an Untimely End, it i ny 
Gaoler. Murder in the Gaoler, 3. Inf. 52, 91. And the The 

Law implies Malice in him in Reſpe& of ch: 

e Cruelty. e | 3 
To be in- And. if a Man. die in Priſon, the Con e 
quired by ner ought to ſit upon him, to the End | 
may be enquired, if he came to his Death by 
the Dureſs of the Gaoler, or otherwiſe, 3 hf, 
„ 91, 52. | | ' 
Sheriff Jt the Sheriff, or other Officer, where |; 
mic exe - ought to hang the Party attainted, according t 
8 his Judgment and his Charge, will (againſt the 

Law) of his own Wrong, burn or behead hin, 
= the Law in this Caſe impies Malice in 
) 

Huy the Statute of 14 Ed. 3. c. 10. If a Keeper, 
or Under- Keeper of Prifons, by too great Duteb 
of Impriſonment, or by Pain, make a Priſoner 
become an Appellor, (viz.) an Approver again 
his Will, it's Felony. Dalt. 465. 


a little Addition to it by the Gaoler, is too great 
Dureſs in this Caſe. , 


by au The Court was moved by Sir G Reynell againſt 
ns pri. one of his Priſoners, who had much misbehaved 


be indiQ- the Killing of one of his Servants, and that hz d 

ed, Sc. had ſpent Ten Pounds after him; and he would 

haue had the Court to have fined him. But” n 
Cur', We wilt not do it; you muſt keep him n x 


arcta cuſtodia in Irons, and you may indict bim 
for theſe Miſdeameanors, and by that Way you 
may have him fined, 3 Bulſt, 243. Sir G. Ry 
wells Caſe, _ dn I = 


Chap. 1 5 . 


Gaoler is not good; 
Defendant pleads, chat he was a Year in Exe. Debt e 


Ok Pꝛiſoners. 


The Payment of a Debt by a Priſoner to a Payment 


221 


and therefore in Debt the v the 


cution and the Plaintiff could not be found, Os 
whereupon he paid the Money to the Gaoler. 
The Plaintiff replies, That he was to be found 
at D. . hoc, that he abſented eo animo, to 
keep the Defendant in Priſon. And the Defen- 
dant to this demurs, becauſe the Marſhal may 


die, and no Recovery can be by the Defendant 


zzainſt the Marſhal, if he do not pay ic over. 

But the Court gave Judgment for the Plaintiff; 

it being not reaſonable ro pay Money to the 

Gaoler for the Plaintiff, whether he will or not. 

And alſo, they thought it too hard for the 

Plaintiff to prove Payment, or to prove Aſſets in 

the Hands of the Marſhal's Executors, 3 Keb. 

748. Taylor and Baker, Sir Tho. Fones Rep. meſme 

_ 
Where the Impriſonment is Unlawful, the Diet. 

Priſoner is not to pay for his Diet, 1 Roll. Rep. 329. 

Oliver's Caſe, 


Note, If a Priſoner is in Execution, and the 
Gaoler or Sheriff die, he is in Abeyance 2 

and Cuſtody of the Law, 3 Rep. Meſtby,. 
Caſe. 

A Gaoler is not bound to deliven his Priſoner, Fees to be 

4 5 diſcharged by the Court, until he pays his be paid. 

ue Fees. 1 


A Priſoner acquitted of Felony, the Gaoler Bar Fee. 


ay take Twenty Pence, which is called a Bar 
ee. 


Every 
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Kilender Every Sheriff, Bailiff of Franchiſe, and eren 
ol Prifoft« other Perſon having Authority of keeping Gaol, 

©. or of Priſoners for Felony, ſhall Certifie the 

Names of every ſuch Priſoner in their Keeping 
at the next General Gaol-delivery in every Coun- 
ty or Franchiſe where ſuch Gaol is, there to he 
kalendred before the Juſtices of the Delivery q 
the lame Gaol, whereby they may, as well for 
the King as the Party, proceed to make Deliver 
of ſuch Priſoners according to the Law, on Pin 
of Five Pound, 3 H. 7. 3. 


Eſcape. If the Gaoler ſhall ſuffer an Eſcape, the High. 
Sheriff or Gaoler are chargeable therefore, 92 
Chop. 21, concerning Eſcapes. | 


Chap. 16. Chen one hall be in Execution. 223 


CHAP. XVI. 


k When one may be ſaid to be in Execution or not. And 
be when without Prayer or not. In what Caſes the 
of Sher iff may break open an Houſe to do Execution 


or not, To what Sheriff, and of what Place and 
County ſhall Execution be awarded. Of a Cap. 
ad ſatisfaciend* for what and againſt whom it 


= lies, and the Sheriff *s Demeanor therein, and Re- 
torns thereupon. 
* Of Execution. 


COT 


When one may be ſaid to be in Execution 
1 — 

When one ſhall be in Execution without 

Prayer of the Plaintiff or not. 


F a Man recover Dammages in Action on the p,qyer of 
Caſe againſt J. S. in the King's. Bench, the ſaid the Plain« 
J. S. being in Cuſtod Mareſchal; yet he ſhall not tiff. 

e in Execution on this Judgment, altho' it be 

within the Year, before Prayer of the Plaintiff; 

or the Marſhal may not take Notice of every 

Judgment againſt every Priſoner; but upon 
rayer of the Plaintiff, a Commitiitur ſhall be en- Where 
tred upon the Roll, and then he is in Execu- Man 
on; but if the Defendant, being taken in 3 
Erecution, be brought on by Habeas Corpus; and 

ten an Entry of the Committitur is made in the 

ok of the Office, it's good. Hil. 12 Fac. B. R. 

Henry Bellows and Henford, 2 Rolls Rep. 112. 


— . ͤ wr not Tos — —— ͤ ÆHà—— ig oe HI —— — bh — " 2 PR SY 
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if 
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C 
Hab. Cp. If a Man recover in B. C. Debt and Damage bi 
to bring againſt F. S. and had Judgment, altho' that 7% a 
3 be a Priſoner in the Fleet for other Caug i m 
Court. (Which is the Priſon of the Common Bench is 
and the Warden informs the Court of it, andtę cu 
1 Court commands him to retain him in Exec m 
| tion until Satisfaction of the Judgment; yet hell fo 
5 is not in Execution, becauſe he was not brought 
1 to the Bar by Habeas Corpus, and viewed aud 5: 
| demanded of the Priſoner, if he be the ſan Dc 
| Perſon, who is condemned or not; and it is ot 
Office of the Court to oppoſe him, Dyer 13, % bee 
At the El. p. 506. pl. 63. So it the Warden inform i op 
Prayer of Court of Chancery, that F. S. (which is Pu wa 
the Party ſoner there on a Judgment) is in his Ward foil fla 
er net. certain Cauſes, on which the Court command of 
| the Warden to retorn him in Execution, until} Ye 
Satisfaction of the Judgment; yet F. S. is not 
Execution upon the Judgment, becauſe this wa | 
not done at the Requeſt of the Plaintiff, buy K 
without his Prayer, for it may be he will ck Pri 
another Execution, Dyer 306, 63. bad 
Marſhal. In Debt againſt F. S. if the Defendant be tabeſ Pla 
ſea upon a Latitat, and committed to the Mar tior 
for Default of Bail, and after the Plaintiff rec mu 
vers againſt him, he continuing in Priſon ; 3e Err 
he ſhall not be in Execution for this Judgmen = 
before the Prayer of the Plaintiff, M. 4 Fac. B. NY Hoy 
- Car. and Copying, 1” EE 
On Cop. If a Man recover in Debt, and outlaw th 
Uilogat, Defendant after Judgment, and after within . 7 
withiaa Year the Defendant is taken by Cap' Urlagatugi Caſe 
Year. he ſhall be in Execution for the Plaintiff befor in C 


Prayer, becauſe the Outlawry was at the Suit 
the Party, 5 Rep. 88. Garnon”s Caſe, H. 41 El. B. N 
After the Bonner and Stackley. Otherwile it is, if he b. 
Year. taken in Execution after the Year, becaulc | 

that Cale he may not have any Cepias ** 
3 


1 
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him, Hill. 38 El. B. R. Norton and Sharp, But if In Debt 
a Man outlaw the Defendant in Debt after Judg- After 
ment, and after within the Year the Defendant Judgment. 
is taken by Cap Utlagatum, altho he be in Exe- 
cution for the Plaintif prima facie; yet he may 
make Election, that it ſnall not be an Execution 
for him, 44 El. B. R. Shaw and Cutter. | 

If Execution by Default be Awarded in a Sire fac. 
Scire fac upon a judgment in Debt, and the 
Defendatit Four Yeats after was in the Fleer for 
other Cauſe ; and by Habeas Corpus he was 
brought up to the Common Bench, and being 
oppoſed by the Court, if he were the Perſon who 
was condemned, ut ſupra, and he grants it, he Tho' after 
ſhall be committed in Execution at the Prayer the Year 
of the Plaintiff as ic ſeems, tho it be after the and Day. 
Year and Day, Dyer 214, 147. 3 


If A. recover againft 8. by Judgment in the Error and 
King's. Bench, and upon this B. renders himſelf to = 5 Se. 
Prifori, and after brought a Writ of Error, and und. 

had a Superſedeas ; yet after, upon Prayer of the 

Plaintiff, the Court may commit him in Execu- 

tion, altho' that the Record be removed; ſoraſ- 

much as he had not found Bail upon his Writ of 

Error, Pa. 9 Car. 1. B. R. Symonds Caſe, 


How aud in what Caſes the Sheriff may bredk open 
an Houſe to do Execution. 


The Leading Caſe in this Point is Semaine's Where 
Caſe, reported by my Lord Coke, in 5 Rep. and the Shes + 
In Croke*s Elix. 98. out of which 1 ſhall collect tiff may 
theſe following Reſolutions. _ 

F Ss ouſe. - 


Q The 


* 
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The Caſe was, 3 
A Joint Termor of an Houſe with B. dies, 
being bound in a Statute. The Sheriff retorns 
© him Dead; Conuſee ſues another Writ to ex. 
tend his Lands, which he had at the Time of 
© his Death or after, and what Goods he had at 
the Time of his Death: The Sheriff Impannels 
La Jury to enquire what Goods, &c. and it was 
© found there were divers Goods of the faid de. 
© ceaſed at the Houſe of B. in London: And the 
© Sheriff came with the Jury to view, appraiſe, 
© and ſeize them for this Debt, and the (Defen. 
: 2 Surviving Termor, premiſſorum non igna- 
_ © 74s ſhut the Door, and diſturbed him to make 
* Execution. ---: N 


5 It was reſolved, 5 
On Haber: Firſt, Upon Recovery the Sheriff may break 
sac poſſaſi· open an Houle, and deliver it to the Plaintiff ; 
3 for the Writ faith, habere fac ſeiſinam, or poſſeſ 
| ſionem. And after Judgment, it is not the Houle 
. of the Deſendant in Right. 8 

Ga. 88, Secondly, Uxon a Capias ad ſatisfaciend', the De- 
; ſendant may not break open any Man's Houſe 
to make Execution; but in all Caſes, when the 


cution of Body or Goods, . 
cry, fo on Hue and Cry, if no Door be open, the 
Sheriff may break open the Houle ro take him, 
or to do Execution or other Proceſs; as upon a 

Cap Utlagat', or upon Contempt: But he ought 

| firſt to ſignifie the Cauſe of his Coming, and 


regqueſt the Owner to open the Door, but not to 


break open any Man's Houſe by Night, 


Door is open the Sheriff may enter to make Exe- 


Hu and . Th#dh, In all Cafes where the King is Party, 


Fourth, 
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Fourthly, Upon a Fieri fac, or Extendi fac, Fi. fa. Oe. 

the Sheriff may not enter into the Houſe of any, 

the Door being ſhut, nor draw a Latch, no not 

after Requeſt and Denial ; yet tho? the Sheriff 

be a Treſpaſſor in breaking open the Houſe by 

Fieri fac, the Execution is good. 8 
Fftbly, The Houſe of any one is not privi- One 

ledged but for himſelf and his Family, and his Man's 

own proper Goods, not to protect any who flie 3 

there, or the Goods of another conveyed there; ledps hy 

and in ſuch Caſe after Requeſt, the Sheriff may another 

break open the Door ; but in the Principal Caſe Man's 

he did not requeſt it, and fo the ſhutting the Goods, 

: Door by the Detendant was lawful, and no Action “ 

lies againſt him. And as for the Allegation of 
emiſſorum non ignarus] it is too general, and 
otice ought to be ſpecially alledged that he Notice. 

k was Sheriff, and what he came to do; and the 

s Defendant being a Stranger to the Execution, 

ö 0 is not bound to take Notice of the Sheriff's 
. 8 NE 
See the Caſe of Waterhouſe & Ux ver, Salt. Violence 

marſh, Hob. 263, 264. Dalt. Sh. 528. where the on 4 | pg 
Sheriff, Cc. under Colour of a Latitat and an 95 UP. 

Outlawry, made a violent Entry with drawn © 

Swords, cc. where the outward Door was open 

and no Oppoſition made, broke open the Cham- 

ber Door, arreſted the Defendant, took Appear- 

ance upon the Latitat, and 45. for ſuing out a 

Superſedeas upon the Outlawry, and ſo diſcharged 

him: And the Sheriff was fined 200 J. for the un- 5 

heceſſary Terror and Outrage, and for not ſig- Sherifr 

nifying that he was Sheriff, that the Door might fined 201. - 

have been opened without Violence, but eſpecial- 

ly for diſcharging the Plaintiff upon the Cap” 


ilagat yp! 


Q 2 Upon 


Barn in Upon a Fieri fac“, a Barn which ſtands in the 
the Eie d. Field may be broken by the Sheriff, becauſe it 
is not Part of the Dwelling Houſe, and there 


needs no Requeſt; aliter had the Barn been ad. 


joining, and Parcel of the Houſe, Siderfin 186, 187. 
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Penton's Caſe, 1 Bulſt. 146. Foſter and Hole, 


Where on 


But tho' a Sheriff cannot break open a Houſe, 


Fi. fa. he being to take Execution by Fieri fac'; yet when 


ſhut up. 


82 


Private 


ee the Door is open that he enters, then he may 
n and ought to break open the Door of an Entry 
or Chamber which 1s locked, or break open any 
_ Cheſt which is locked and take the Goods, and 
it he do not, an Action on the Caſe lies againſt 
e 
„ Direrſity was taken in White and Wiltſhire's Caſe, 
3 where the Execution is lawfully begun, there 
islawfully the Sheriff or his Officers may break the Houſe 
begun. to make Execution, otherwiſe when it is not 
lawfully begun. If one be arreſted by the Sheriff, 
Eſcape. and he eſcapeth to his own Houſe, and the She- 
| riff purſues him and breaks open the Doors 
of his Houſe, and takes him again, the Party 
ſhall never cake Benefit of this his own wrong- 
BR :. EO Eee y 
Bailiffs Two of the Under-Sheriff's Bailiffs entred in- 
to the Houſe, the Door being open, to take Exe- 


cution of the Goods, and the Plaintiff ſhuts the 


Door upon the Bailiffs, and impriſoned them 
for Two Hours ; the Sheriff may break open the 


| Houſe to reſcue his Bailiffs. Czo Fac. 555. White 
and Wiltſhire. „„ 125 e wy 


Note, The Sheriff was fined for breaking open 


Proceſi. an Houſe, and ruſhing in with Sword drawn, 
5 the Door being half open, on private Procels. 
By the Stat. V. 1. c. 15, the Sheriff may break 
Replevin. open an Houſe or Caltle to make Replevin when 


the Goods of another are conveyed there. 5 * 


Semain's Ca/ C. 


. e , 


| 1 , : 
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[f a Bankrupt convey his Goods to his Neigh- Bank- 
bour's Houſe, the Serjeant Commiſſioneis may 6654 
not, but the Sheriff may break open the Houſe, 8 
becauſe he is a ſworn Officer of the King's, Good- 
win's Law agamſt Bankrupts 65. Quer. 3 

Upon a Commiſſion of Rebellion out of Cban. Commiſ- 
cery, the Sheriff may break open the Houle to 3 
apprehend the Party therein, whether in his own SO 
or another's Houſe. Cromp. fo. 47. 

The Sheriff may take the Poſſe Comitat, to do Poſe Comi. 
Execution, Per Stat. V. 2. c. 39. and he may u 
take it poſt vel ante querimoniam, but he may take 
it aſter Reſiſtance, and not before ; for ſequi de. 
bet potent ia juſtitiam non pracedere, Co. 2 Inſt. 

445. 3 . 

i But ſuppoſe the Sheriff cannot do Execution p. cymt. 
by the Poſſe Comitatus, then ſaith the Book, 1 Keb. tatus. 
99. 117. he ought to acquaint the Deputy- Lieu- 
tenants of the County, and if they atfiſt not, 

he muſt acquaint the King and Council, and 
yet the Sheriff ſhall not be amerced, if he re- 

turn he cannot do Execution; but in Godbolt 79. 
upon a Reſiſtance of Execution, the Council- 
Table refuſed to meddle in it, becauſe the Court 

of King's. Bench ought to ſee their own judgment 
executed: And a Writ was prayed to the High. Special 
Sheriff with a Special Rule, that the High Sheriff wag > 
ſhould execute it himſelf, which the Court gran- — 8 
ted, and a Tipſtaff to fetch the Under · Sheriff up - 
to return his Writ, which is better than an At- 
tachment which is returnable by it ſelf, i Reh. 

99. 117. Godbolt 79. Buſh and Chamberlaine, Vide 

Go:5b, Rep, 79. Dalt. 5 28. e 


| Q 3 To 


230 Che Office and Duty of Sheriffs, &c: 
To what Sheriff, of what Place or County ſhall Exe- 


cution be awarded, 


To what If Recognizance of Bail be taken by a Judge 
Sheriff. of the Common-Pleas at Serjeant*s-Inn in Lon. 
don, upon an Original brought in London, and 
certifies this into the Court of Common-Pleas, 

and is there enrolled ;; but it appears on Record, 

that it was taken as before, a Scire fac may be 
awarded upon this Recognizance to the Sheriff 

of London where the Capias was, for there was the 
Commencement of it, and alſo the Scire fac? may 

Stire fac be awarded to the Sheriff of Middleſex where the 
the Sheriff Recognizance was enrolled, 1 Roll, Abridg. 891, 
of London John's and Lee, Andrew's and Harbin, Poltney and 
or Miadle- Forebench, Feildgate and Gardener, contra. 5 Maria 
23 . by Brook, and by all the Prothonotaries then, it 
2:03" ought to be brought in London and not in Midale. 
Bail. ſex. But in 13 Car. 1. the Prothonotaries certifi. 
ed that it may be brought in London or Middle- 
Serjeant WW. 2. e. 18. faith Vic. ei liberet Medietat per ra. 
at Mace fionabile Extent. (viz.) per inquiſition, and the She - 
may exe- riff is ſworn, and a Serjeant at Mace is not {worn 
cute Ele- to take a Jury ; yet the Stat. extends to every 
Bif- other immediate Officer, to any of the King's 
Courts of Record, and fo a Serjeant may execute 
this, and a Fieri fac alſo, and this Stat. couples 


Elegit with a Fieri fac?, and limits both to be exe. 


cuted by the Sheriff, but in Waſte and Rediſſei. 


ſin, the Sheriff muſt do it in Perſon, 4 Rep. 65, 


pho Ur, 66. Fullwed*s Caſe, © 
The Writ : 1 i 

to levy "If a Man recover Dammages in Action of 
 Dimma- Waſte in one County, the Writ to levy them 
ges in ſhall iſtne to the Sheriff of the ſame County 


Waſte to f 0 ; 3 
hon t Where the Action was fuſt brought, and not to 


be direc. an) Other ; but if the Sheriff return he had 
ed. | | | nothing; 


7 = an 


„„ py 41 2 bay 22 


pen mw OA 


ö 
) 
a 


Seven, Vix. 


3. Recognixance, | 


nothing, be ſhall have Execution into any o- 
ther Pony where the Recoveror will, 29 Ed. 
3. 9. 0 | h 


Having treated of Executions in general, as © 


far as relates to Sheriffs ; I ſhall now proceed to 

ſpeak of Executions in particular, as to the She. 

riff's Demeanor about the executing of them, and 

making due Retorns upon them. And 'tis a 

7 * very fit for the Conſideration of all She- 

riffs. 

There properly are but Four Manner of Exe- Four 

cutions depending on Judgments upon Suits or Manner 
Actions. Two by the Common Law, and Two of Execu- 


by the Statute Law. tions. 
By Common 1 5 * | we" Sta- 
Wy 95 7 | To which | P 9 
Fi Fac a be « Stat. Mer. 
5 | 24d, * 5 chant, Alias 7, 
By Statute & Capias | 7 Os | Recogni- 
Law, 4 Elegit. Vance. 
* Of Executions, os 6 


Note, By Dalt. f Sheriffs, Cap. 24. Executions 7 Sorts, 


are ſaid to be of divers Sorts, and in divers Man- 


ners to be executed, and he enumerates theſe 


I, Statute Merchant, Of the Body, Lands, and 


2. Statute Staple, & Goods. 


Of che Moiety of Lands, 
and all the Goods, and 
| ſometimes of the Body, 
Lands, and Goods, 
Of the Moiety of the 


r Lands, and of all the 


Goods of the Debtor. 
24 5. Capias 
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Execu- 


tion defi- 
ned. 


Alſo of 


2 Sorts. 


1. Final. 


-4 Only. 
: 8 


Tit. Eſcapes. 


* © Of the Body only. 


tute, or the like. 


this! in Satisſaction, ends the Suit. * 


a Pledge for the Debt; neither is the Party's Im. 


only. 


The Office and Duty of Sheriffs, r: 


ciendum, 
6. Fieri Facios, 7550 the er only. TR 

5 the Profits of the ds, | 
7. Levari Facias, | 3 and of the Goods, Pere 


That Executions in our Law ſi onifieth the laſt 
Performance of an Act, as of a * Sta 


And that theſe Executions are allo of Two 
Sotts, 


I. One Final. 
6 . Another Quouſque. 


1. An Execution Final , is when the Del 
dant's Lands are extended, or his Goods fold, 
and deliver'd to the Plaintiff, who accepting 


2. That an Execution with a Quonſque, and Wii 
not Final, is in the Caſe of a Capias Sati facien- 
dum, where the Body is taken to the Intent to 
ſatisfie the Plaintiff; yet is no Satisfaction, but 


priſonment abſolute, but until he doth ſatishe, or 
agree with the Plaintiff. 


Concerning Eſcapes out of Execution, Ce. 
by Conſent, or without; oy ſee after, Chap. 21. 


Of theſe e | ſhall treat diſtinctly, 
limiting my ſelf therein to the Duty and Behaviour 


of Sheriffs, And firſt of the Capias, gone the Body 
of 


hap. 16. Of Executions, Ca. Sa, ; 
Of « Ca. Sa. Ge. 


Capias ad Satisfaciend' is a judicial Writ, and lies 
here a Man hath recovered in a Perſonal Action 
iy Debt or Dammages in the King's Court, di- 
ted to the Sheriff to command him to take the 
dy of the Perſon condemned in Debt, and to 
ut him in Priſon till Satisfaction made, Dalt. 
i lies not againſt an Earl, Duke or Baron, or Where it 
teir Wives, except in ſome ſpecial Caſes, nor a. Iies not. 
inſt an Heir or Executor, except in falſe Plead. 
N, Vid. Dalt. 143. 3 Co. 11. Dyer 208. 
It lies againſt ſuch Perſons againſt whom a Where it 
in doth lie in the Commencement of a Suit, lies. 
Debt, Account, Action on the Caſe, Treſpaſs 
i & Armis, Annuity and Covenant; but it 
not for a Recovery of Dammages in a real 
tion. | N | | 
If one be in Execution by Ca. Sa. which is Where no 
oed, no other Execution can be ſued a- the: Exe. 
ant him, his Lands and Goods, Vide Stat. . 
| Fac, 24. but it is otherwiſe after his Death. 

Capias is to have the Body of ſuch an one Preſently 
ich a Day, and the Sheriff brings the Body or in Execu- 
rx the Writ before the Day, it is good. n. 
Fach. p. 7. „ 3 „ | 
If one be delivered in Execution by the King's 
Vit, he is preſently in Execution and in Cuſto- 

a c. Ms Hands on him to arreſt him, 
ly Cok. C. 7. 0 
The Sheriff is to be excuſed ſor taking one Sheriff 
a falle Name in Execution; and if the Judges takes one 
mit this falſe Name, yet the Judicial Writ by a falle 
whe not to be examined by the Sheriff, Lane Nane. 
h. 49, 52. Daily and Folff 


One 


May not One in Execution may not be diſchargeg| 


| charged. taken on Contempt be taken in Execution, | 


one at- dy, if he pleaſe; and if the Felony be pardong 
taint of or the Attainder reverſed, he ſhall be in Exeg 
Felooy. tion, Mo. 178, 274. Mich. 10 Car. 1 B. R. (k 


c. ſe. af. If a Man recovered Debt againſt B. and le 


Tb ast Tho the King's Debtor be in Execution 


Suit. him in Execution by his Body; for the Stat 


. „ Tie. Eſcape, 


Retors'. 
Album and a Teftatum thereupon, and the Defendan} nd 


234 The Office and Duty of Sheriffs, &e 
be diſ- Habeas Corpus or Writ of Priviledge; and if g 


ſhall not be ſer at large, Sider/im 289. Small 
Caſe, Id. p. 90. e e 

RC PRO 10 Sheriff may execute Proceſs of Exeg 

againſt tion againſt one attaint of Felony and in Ci 


* 


pet's Caſe. 


tet a Fi. fo. Part of the Debt by Fieri fac, which is retorne 
yet he may take the Body of B. by a Cap ads 

ti fac for the Reſidue, 4 Fac. B. R. Carter ee 

Copping. N n 


the King's his Body or his Land, yet the Subject mayt 


of 15 Ed. 3. 13. is to be intended of Executio 
of Lands and Goods, and not of the Bodj 
which is tout & tout, Hobart 160, Shirl 
Caſe. 85 ES 1 
Of Eſcape of one in Execution by Cu, $ 


| Sheriffs of Briſtol took the Plaintiff by aC 
4d ſati fac, and detained him in Priſon untilt 
Party Defendant, and now Plaintiff, paid t 
Money to the Sheriff. Per Cur, This was cot 
trary to his Warrant, which is, La quod babe 
| denarios in Curia; and becauſe he did not fo, he 
chargeable to him that was in Execution, He 
122. Read and Earlfeld, 


A Capias ad ſatirfac was retornable Oui" 
Mart and that Writ was retorned Album beugt.“ 


breve. Id L 


taken by it. The Teſtatum iſſued out accord 


„p.16. Ok Executions, Ca. Sa. 238 
41 becauſe the Capias was not retorned. And | 


Court granted a Superſedeas, 1 Brownl. 40. $ berſir. 
and Mortimer. 


Debt on Judgment in B. R. the Defendant One in 
gleſſeth the Judgment, and Execution above Execu- 
Year ; and not being able to find the Plaintiff, 4% 97 
paid the Money to the Marſhal. Plaintiff 5 


Satisf, 40, 


fendant demurs. Fudgment pro 8 The to pay the 
eriff on Cap? cannot receive the | NG 

n fac, nor is the Party remedileſs, for he yan ack 
y pay his Money into Court, 1 Leon 140, 
d have an Audita Querela ;, but the Plaintiff 
xe remedileſs ſhould the Gaoler be Inſolvent, 

m Rex and Favan. He on Indictment and 
onviction of a diſorderly Hovſe, was com- 
ted to the Marſhal for Payment of a Fine, 
before actual Impriſonment the Fine was 

id to the Marſhal; yet reſolved, this is no 

od Payment, and the Party was forc'd to pay 
ger again. Per Jones, It is doubtful whether 
duntary Payment to the Sheriff on Fieri fac, 
lbre Execution of his Goods be pleadable in 
jilcharge (but that is adjudged it is fo), much 

$ 0n a Cap which is ad ſatisfaciend' the Party 
Court, and he is committed quouſque ſat i- 
in Tal, not the Sheriff, 3 Keb. 788. Taylor 
Baker. 5 


Verdict, e 1 Z | | 
If the Iſſue be, Whether the Sheriff took J. S. 
| kept him in Priſon under his Cuſtody in 
Kcution by force of a Capias ad ſatisfaciend'; 
Id the Jury found he took him by Force of an 
bias Cap* ad ſatisfaciend' ; although it is not 
und he kept him in Execution for the Debt 
nge Dammages aſoreſaid, according to the Iſſue: 
yet 


lies, he did not abſent voluntarily; and the ought not 


Honey as on, Money to 


236 


wy is is ial Verdict. For it | 
TE YL wy this is a good Special Verdict. For it 


ment. 


though there ſhall be but one Satisfaction, 


frey's Cafe. 


N * 


TheOffice and Duty of Sheriffs at 


intended; for the Conſequence is nece 
of that which is found, becauſe he cannot + 
him, but he ought to be in Execution, HA 
ſter and Fack im Caſe. _ cation 


Vide 3 Rep. 67. Weſtby's Caſe. 5 Rep. Blomfull tither 
Garner, Froſt and Drury's Caſe. 


How Execution upon a Ca. ſa, ſhall be fy 
vpon a Judgment againſt two or more, x 


the Sheriff may take the Bodies of all in Executi 
Vid 5 Rep. 86. Blomfield's Caſe, and 11 Rey, 0 


I. Or Sections. F. fa. 23 
CHAP. XVI. 


I Goods, &c. of whom ſhall be taken in Exe- 

ation on Fieri facias, or not. After the Sheriff 

ba ſeiſed, how he ſtands in the Eye of the Law, 

dither to bring Atticus for the Tortious Taking 
em away, or to make Satisfaction to the Part 

who recovered. Remedy againſt the Sheriff 2 
the Money to the Value of the Goods taken in Exe- 
ation, or not, and how to be purſued, The She- 
f Office and Demeanor in executing a Fieri fa- 
clas, and of the Venditioni exponas and the Re. 
un; what ſhall be a good Retorn on the Fieri 
fac, or not. Of Reſtitution to Lands or Goods 
ſeiſed by the Sheriff after Reverſal of the Fudgment, 
and after Sale of the Sheriffs ſelling a Term for 
Tears taken in Execution, and when ſuch Sale 40 
be good, or not. Whet ber @ Scite facias ſball go 
ino Wales. ES | 


27. 


Of Fieri facias. 


Shall next Treat of Execution by Fieri fac? ; por what 
which is a Judicial Writ, lying for him who it lies. 
th recovered Debt or Damage, directed to the 

deriff, commanding him to levy the ſame of the 
Defendant's Goods: Aud it lies within a Lear 
d Day; but after the Year there muſt be Scire 
TT RN 

This Writ of Fieri facias is only againſt the Againſt 
ods and Chattels of a Man; (vix.) Leaſes for Goods and 
ſears, Corn growing or ſown upon the Land, Chaccels 
Ir moveable Goods; as Cattle, Corn in the Barn, 
ouſhold Goods, Money, Plate, and Apparel, 

1 Inſt. 290. b. 3 Co. 111 Le wh 


Al 


What 


238 The Office and Duty of Sheriffs, ze. 

9 e 1 q 2cutol 
| What Goods, and of 2whom ſhall be taken in Execui od 4 

8 by Fieri facias, or not. ice 0 


Goods Goods pawned ſhall not be taken in Ex 
pawned. tion for the Debt of him which pawned th, 
Not. during the Time they are pawned, Ki 
| 226. 3 
Fornace The Sheriff upon a Writ of Execution m P 
annexed; not ſeiſe and fell to the Party a Fornace anne 
Not. ed to the Freehold; for this would be Waſte j 
the Leſſee, 37 Eliz. B. C. Day and Auſtin, Du 
5 = 3 
dena Eecle- F The Goods Eccleſiaſtical of Clergy-men x 
faftica. not to be taken by the Sheriff, but by the! 
Not. ſhop, upon a Levari fac, on a Recopnizang 
„% 7 oO oo. 
Gonds If one ſell any Goods to another dependi 
fold pen- an Action againſt him, theſe Goods afteiwar 
* the ſhall not be put in Execution; for they wer 
Action. lawfully bought, (if bond fide, and for valid 
_ Conſideration.) But if a Fiere facias be direfta 
to make Execution of Goods, and alter the Tiff 
of the Writ, and before the Sheriff executes Mee 


the Party ſells his Goods bond fide, they may nt 5 
vertheleſs be taken in Execution; (aliter now N 


the Statues of Frauds and Perjuries) Cro. El, 111 
EY , . ro | 
Goods By Statute of Frauds 4nd Perjuries, no W 1 ri 
bound on- of Execution ſhall bind the Property of Good 
4 hav but from the Time of its Delivery to the Sherif 
Fee! Under. Sheriff, or Coroners; who upon Rectip 
Writ. thereof (without Fee) ſhall endorſe on the Bai 
thereof the Day of the Month and Year whe 
they received it. „ 
Goods in If the Party dies after the Writ of Executi 
| the Hands awarded, and before it be ferved , the Sherif* 
ol the Ex. may ſerve it of the Goods in the Hands of the 
ecutor;.: | 4 = "Lac 


p. 17. Df Executions. Fi. fa. 239 


cutor. For by the Execution awarded the 


ads are bound, and the Sheriff needs not take 


ce of his Death. Cro. Elix. 181. Parker and 
ſe, 1 Leon 144, 145. Meſme Caſe. 


y the Sheriff bas ſeiſed the Goods, how be ſtands 
mn the Eye of the Law. Either co bring Action 
the Tortious Taking them away, or to make 
Stufattion to the Party who recovered. 


The Sheriff may have Trover or Treſpaſs at 
ion, againſt bim that takes them away; as 


rabam and Snow's Caſe. ER 


The Plaintiff being Sheriff ſeizeth the Goods Upon dei - 
Execution by force of a Fieri fac, and after zure of 
d before the Sale of them) the Defendant Goods, 

es them and carries them away, and converts Property 

m to his own Uſe; and the Plaintiff (being Aud, 
riff) brings his Action of Trover; and adjudg- 79 

the Action well lies. By the Seizure of the 
(ods in Execution the Sheriff hath a Property 
them, fo that he may reſeize them and ſell 

m, as well when he is out of his Office as 


Joie, 2 Sand. 47. Wilbrabam and Snow, Mod. 


57. Ayre and Aden, 2 Sand. 244. Mildmay 
(Smith, Yelv. contra fol. 44. Vide ante, yy 
Therefore Dyer 99. cited in Dalton 147. is not , 
w, which faith, That by the Seizure of the 's 


Weriff, the Property is not altered until they be 


After the Debt levied, the Sheriff is Debtor When 
the Plaintiff, and capable of a Releaſe from Sheriff 
n, the Action ceaſing againſt the Deſendant is becomes 
facto by the Law transferred to the Sheriff, Cong rs 
Wing both the judgment to make it a, Debt, tiff 


d the Levy to make him anſwerable; and 


ah Action of Account will properly lie in this 


ie, yet the ſame will many times bear both 
Actions, 


240 The Office and Dutp of Sheriffs, & 
Actions, though the Monies be received by as 
mains, or the like; Hob. 206, 207. Speak 

| Richards. PO TR WR > , 


The Caſe is reported by Roll thus: 
Upon a If a Sheriff levy Money upon a Levari fais 
Levari fa- upon a Recognizance at the Suit of J. S. an 
| "_ retorns the Writ ſerved ; J. S. may have Del 
againſt the Sheriff's Executors. But in that Caſ 
the Plaintiff demurred to the Defendant's Plz; 
and concludes ill, 1 Roll. Abr. 418. 

| Action a= The Plea was grounded upon a Releaſe, m 
| gainſt the ſhould have demanded Judgment if the Def 
| 

| 

| 


op, d. dant ſhould be admitted to plead a Releaſe mad 
prac le. after the Sheriff had made his Retorn ; and i 
vying Mo- ſuch caſe Action lies againſt the Sheriff's Exea 
| ney on the tor, although it does not appear that the Fj 
j 1 » fac on the Judgment was retorned ; lor this i 
| — not material, inaſmuch as the Party is diſcha 
the Writ. ged by Payment of it withort Retorn: And thi 
s - is not grounded on a perſonal Torr, but on 
Contract in Law; and this is not a ſimple Con 
| tract, but principally grounded upon a Recoid 
1 as : was adjudged in Parkinſon and Culleyfor 
Action by But in an Anonymous Caſe, Cro. Car. 297. Adi 
Executor, on on the Caſe was brought by Executor againll 
tor levy- the Sheriff, who had levied the Debt in Exect 
ng. the 4 tion, and did not retorn the Writ; and alter th 
not ic. Teſtator died, and the Plaintiff for that Tut, 
torning vita Teſtators, and for the Loſs which came tt 
the Writ him, brought the Action. The Quere was, il! 
 invitaTe lies by the Executor, becauſe it's a perlohi 
areris. Wrong to the Teſtator: And the Court was d 
vided, Cro. Car. 2977. 


Vide Eſca 
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Where and what Remedy againſt the Sheriff for the 
Money to the Valne of the Goods taken in Execu- 
tion, or not, 


The Diverſity lies on the Sheriff's Retori. Retorn. 
If the Sheriff in executing a Fieri fac* doth Scire fa 
not Misbehave himſelf, he ſhall not be charged ſ«r Feri 
in Debt or Scire fac', unleſs it appear by his Re- fac. 
torn that he had the Monies in his Hands. As 
if the Sheriff retorn, Cepi & ſeiſiri feci in manus 
meas bona catalla ad valentiam 160 l. que remanent - 
is manibus meu ob defectum emptorum. bY e 
On ex map rig ſhall ar be char- Where ie 
in t or Scire facias, becauſe it appears . ne 
— that he has misbehaved himſelf. But if up- 3 2 
on the Fieri fac? the Sheriff retorn, That he hath 
levied the Money, and doth not pay it to the -—- 
Plaintiff at the Retorn of the Writ, the Plaintiff 
may have a Scire fac? againſt the Sheriff, to 
ew Cauſe wherefore the Money ſhould not be 
leried of the Goods of the Sheriff, 2 Sand. 344 
34%. Mildmay and Smith, Hutton 32, 11. Smith 
So if in Feri fac? to levy 2001. Debt, Cc. the Fei fer 
Sheriff retorns, That he had made a Warrant to = 4 Reſ- 
bis Bailiff, who had ſeiſed divers Goods of the 
lid S. ad valentiam of 160 l. and that they were 
teſcued out of their Cuſtody, ita quod he could 
not Levy the Debt, and that the ſaid S. mula 
dia habuit bons. The Plaintiff may bring a Scire 
cM jc to have Execution againſt the Sheriff tor the 
ou Monies, according to the Value retorned, and the 
deriff ſhall pay it out of his own proper Goods, 
as 0 
| Anderſ. 247. Roke and Wilmot, 2 Sand, 341, &6. 
Miydmay and Smith. Vide ante, | 


R With 


wmaendable. after it is returned and filed. 


Old She- With this agrees, 9 Ed. 4. 50, Scire fac? 21. If 
riff. the Sheriff retorn upon a Scire fac“, that he hath 
Sire fac levied the Money and hath the ſame in Cour, 
5 M Sberiff but hath not the Money at the Day, and then 1 
eo pay the new Sheriff is choſen; in this Caſe it being on 
Money le. Record, that the Money is levied by the old 
viedinEx- Sheriff, a Scire fac? ſhall iſſue againſt the old 
ecution. Sheriff to pay it. And if he cannot or will not 
diſcharge and pay the Money, the Party ſhall 
have a Fieri fac? or Elegi againſt the Sheriff, of 

his proper Goods. e 
Motion to On Feri fac the Sheriff ſeiſed ſeveral Goods 
alter the which were Mercery Ware, and retorns Fien 
| Retorn. facꝰ ad valentiam which Retorn was filed. The 
Sheriff 2 and prays to amend the Retorn, 
becauſe ſome of the Goods were impaired by ly. 

% ing, and he could not get Buyers. 

Not = Per Cur; 1. Such Retorn may not be altered, 


2. Where the Sheriff retorns Fieri fac“ ad 24 
lentiam, this ſhall be no Excuſe of his Payment of 
the Money, becauſe he might have retorned he 
dad ſeiſed the Goods, and that they remain pro 
Pro deff defectu emptorum, and then he may be excuſed, i 
emprorume the bona peritura periſh, Siderfin p. 40. Needlun 
Se, and Bennet, 55 8 
Ordered Therefore the Sheriffs were ordered to pay the 
do pay. Money, and to anſwer Interrogatives for their 
Contempt, having been ordered to bring in the 
2 and not appearing till a Tipſtaff was 
Amend. As to Amendment of Retorns. Matter of 
ment of Form in a Retorn is amendable, but not Matter 
Retorn. of Fact, which goes to Juſtification of the lm- 
piriſonment, 2 Bulft. 259. Dr. Alphouſes's Cale, 
Vide General Abridgment, Tit. Amendment, 


Te 
3 


24» The Office aud Duty of Sheriffs, e. 
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Chap. 17. Of Executions, Fi. fa. 243 


The Sheriff . Demeanor in Executing the Fieri fac. 


If the Sheriff have a Heri fac againſt a Man's Te/p- ver. 
Goods, and before Execution he pay him the /# v9 
Money, in this Caſe he cannot do Execution af. 
ter, and if he do, an Action of Treſpaſs or falſz 
Imprifonment lies againſt him, B. R. p. 12 Fac. 1. 
As to breaking open Houſes to do this Execu- 
ton, Vid. ſupra. See after 247. | 
The Sheriff upon a Fieri fac cannot deliver Cannot 
the Defendant's Goods to the Plaintiff in Satisfa. deliver 
{tion of his Debt, but muſt retorn the Execution G99ds ta 
in Court, Cro, El. 504. Tompſon and Clark, Noy 56. es Plain 
Meſme Caſe; Dalt. 5 29. 5 
Action on the Caſe was brought againft the For not 
Sheriff, for fraudulent Omiſſion of Hagcution of e 
Goods that were in Conſpectu ſuo; he faith ro win 
tot in his Declaration, that he knew them to be fs. 8 
the Goods of the Defendant in that Action: 
And for this Omiſſion aſter Verdict, Judgment 
#3 arreſted, by Twiſden and Nindbam, 1 Keb. 946. 
The Giſt of the ACtion is the Fraud, which can- 
not be without Notice, which is now wrapt in 
the Verdict, though it could not be pleaded, the 
ſheriff being bound to take notice whoſe Good 
2 Ruſſel and Comber, : 

n Fieri fac againſt J. S. who has the Goods Where 
of 4. in his Poſſeſſion, if the Sheriff ſells theſe Sheriff 
Goods, Trover or Treſpaſs will lie againſt him; 3 
and to prevent this, all the Sheriffs of England Goods, 
uke Security, Keb. 693. Sander's Cale, 

Quere if the Sheriff may take Bond ſor his Se. How be 
curity: But the ſafeſt Courſe is, for the Sheriff to may mw 
enquire by a Jury in whom the Property of the 9 4 
Goods js, or elſe not to meddle with any ſuch jy, 
Goods, which do not plainly appear to him to be 
the Defendant's, and it being found by the Jury, 
that excuſeth the Sheriff. 


R 2 Plead. 


244 The Ollie and Duty ok Sheriffs, 8c. 


Pleading by the Party, who has paid the Mone 
- to 2 Sheriff. . 


That he In Detinue the Plaintiff had Judgment, and 
delivered brought Scire fac to have Execution. Defendant 
_ "Pr pleads, That upon a D:#ringas to the Sheriff on 
che She. that Judgment, he delivered fuch Goods to the 
riff, Cc. Sheriff, and for the Reſidue that they were ap- 
praiſed at ſo much by Inquiſition taken by the 
Sheriff, and that he delivered the Money to the 
Sheriff, but he doth not aver this Matter to be 
retorned by the Sheriff; it's a good Plea, for 
- otherwiſe the Defendant ſhovid be prejudiced, 
for he might have Twenty ſeveral Executions 
| ſerved aggigſt him upon One Judgment; and he 
ſhould bt to his Remedy againſt the Sheriff 
only, who may be Infolvent. And it is a leb 
Miſchief to inforce the Plaintiff, if his Plea be 
true, to take his Action for it againſt the Sheriff, 
and if it be not true, to take Iſſue thereupon, 

e Crok. Eliz. 390. Atkinſon's Cale. 
Where Now if the Sheriff levy Goods by force of: 
the Plain- Fieri fac, and delivers them not to the Party, 
tiff ſhall nor retorns the Overplus, the Plaintiff may have 
have = a new Fieri fac, becauſe a Record ſhall not be 


_ new PÞieri 
„ 
not. the Goods of the Defendant to the Value of the 


Debt by the Sheriff, the Defendant is diſcharged, 

although the Sheriff do not ſatisſy the Plaintiff, 

therefore he ſhall not have a new Execution, 
2 Roll. Rep. 57. P. Jac. i Rolls Abr. 902. C. 
New Exe. Where a Sheriff on a Fieri fac retorns, that he 
cution for had ſeiſed Goods of leſſer Value which were rel- 


Su plus. cued, and that nulla alia bena, 8c. the Plaintiff 


may not ſue a new Execution, but only for the 
Surplus beyond the Value of the Goods reſcued, 
2 Sanders 344. Mildmay and Smith, 


4 


avoided by a Matter in Fact: But by the taking 


Chap. 17. Of ExecutiongVendition'expon' 247 
If the Sheriff levy Money in Execution, the May not 
Lord Keeper cannot order the Money ſhall ſtay oo in 
in the Sheriff's Hands, or order that the Plain- roo 
tiff ſhall not call for it, Marſh Rep. 5 e 

If the Sheriff ſhall Retorn Fieri feci, ſed non Venditioni 
inveni emptores, then a Vendititioni exponas ſhall go *,. 
out. 1 8 


0 
„ Of the Sherif” {cling Goods on Heri fac', and 
be of the Venditioni exponas. 


d, As to what Sale is good or not. ; 
Ml If the Defendant tenders the Debt, it's a On ten · 
be Wrong for the Sheriff to ſell the Goods, 1 Keb. rec 
H . Lans Caſe, 1 
of If Goods remain in the Sheriffs Hands for De- Buyer re- 
de fault of Buyers, and there periſh, the Sheriff ſhall fuſed. 
if, not be chargeable. But ,if the Sheriff refuſe a 
0, Buyer, Action on the Caſe lies, 2 Keb. 464. 
Needbamꝰs Caſe, 5 : 
z The Sheriff took the Defendant's Goods in Aſter ſei- 
ty, Execution by Heri fac, and before Sale the Re- ſing the 
ue cord was removed by a Writ of Error into the Gente, 
be Wl Exchequer Chamber, and a Superſedeas awarded; nas wh 
ing and the Sheriff retorned upon the Fieri fac Sei- din. 
the fire of the Goods, and that they remained in 
ed, bis Hands pro defectu emptorum; and he allo re- 
tiff, WM torned, that a Superſedeas was awarded, c. and 
ion, Ml bereupon it was prayed for the Defendant, 
that he might have Reſtitution of his Goods, 
the Cel. Elix. 597, . : 
rel. But per Curiam, Altho' this Record be removed, 5:4 won al- 
nf} and notwithſtanding the Superſedeas awarded, locarur. 
the in regard it came not to the Sheriff, till he had 


nec begun to make Execution, as 2 by his Re- : 
torn, that a Venditioni exponas ſhall be awarded But à Ven- 
I eo perfect it. . ditimi ex» 


R 3 : And 


7 5 


246 The Office and Duty of Sberiffs, Cie. 
5 And altho the Plea-Roll be removed, yet it 
1 5 ſhall be awarded on the Retorn of the Ficri fu? 
iter if which remains ſtill in the Office. But as it is in 
Error be- 1 Keb. 324. Brownwood and Eſtwel, if the Errot 
fore S:i- were allowed before Seizure, then tho? the Sheriff 
ſuite. be unpuniſhable in that Caſe, yer Superſedeas not 
withſtanding Execution done ſhall go, quia in. 

provide, &c. | | ; 

And per Cariam if the Goods be fold, the Mo. 
Goods re. hey may be brought into Court to be reſtored 
ſtored in to the Party; but it not, the Goods may in Spect 
Specie. be reſtored. 5 = | | | 
Soperſode- . But if before Sale a Superſedeas comes to him, 
ar before if the Sheriff aſter ſells the Goods without: 
Sale. Writ of Venditioni exponas, this is void, P.8 Car.. 

| Scarling and King. „„ 
Where The Sheriff ſells Bricks for 7 s. per Thouſand on 
the Goods the Place, for which he might have 16 s. per Thou 
are under. ſand, The Queſtion was, Who ſhould pay the 
fold. Overplus, the Buyer or the Sheriff's Executor, 
And per Curiam, The Sheriff*s Executors ſhallpay 
the Overplus, the Sale being abſolute, and not 
an Agreement to fell, 3 Keb. 285. Cutten and 
- Hunt. es 1 
O, 55:74 The Sheriff perſwaded the Jury to prize th 
22 Goods at Ae and ſo dich Prolog Thi 
value. is an Oppreſſion enquirable at the Aſſizes by In. 
Zictment, Crok. Fac. 5 26. Sayers Caſe. and Cin 

Jas. 514, 515. Sh verſus Finch. Dalt. 5 30. 
Where lf the Sheriff upon a Fieri fac? againſt J. 5. 
the old ſeize certain Wood whereof J. S. was poſſeſſed, 
Sheriff af. and the Sheriff pay Parcel of the Money received, 


* and does not retorn his Writ, and after tht 


 tharge Sheriff is removed and another Sheriff choſen, 


may fell. and aſter the Writ of Diſcharge delivered to bim 
be ſells the Wood, this is a lawful Sale, becauk 
by the Seiſure altho? the Writ is not retorned, be 

is chargeable to the Patty, Tr. 3 Fac. B. R. 7 

| IF Ne On 0 WP OE l + 4, 


o 
* 


Chap 17. Of Fierr facias. 247 
„. 73. Ayer and Aderley, And there a Diſtrin 

; C m is the new Sheriff to deſtrain the An- 
cient Sheriff to expoſe to Sale, which does not 
zive to him Authority to ſell, but compells him 
[is MW to do that which he might do by Law. But if 
upon a Heri fac, the Sheriff retorns that he had 
ſized the Goods, but non invenit emptores, and But not 
after he is removed, and a new Sheriff made, the upon nn 
„. Ned Sheriff may not fell them after, tho? a Di- vent 
fringas come to him, and if he ſell them the . 
Sale is not good, for the new Sheriff muſt fell 
them, P. 32 El. Dodd and Conney, 2 Latch 117, 
Dixſon's Caſe. | 3 

A Venditioni exponas may not be awarded, if it Where na 
zppear that the Goods are out of the Hands of % 
the Sheriff, 2 Sanders 344- Mildmay's Caſe, . 
The Sheriff (if he think fit) may ſell Goods 
without a venditioni exponas, and the Sale ſhall 
be good, Cro. Fac. 73. Dalt. 529, 


What ſhall be 4 good Retorn of the Sheriff on 4 Fieri 


Note, If the Sheriff do make Execution on Where 
the WW) fer; fac', tho he never retorn the Fieri fac, yet thereneeds 
his MY the Execution is good. Aliter in Elegit. Vid. infra, noRetorn 
In. MW And if the Sheriff levy the Money and give it 2 Fieri 
de Plaintiff, tho he never make any Retorn to!“ 
de Court, it is good enough, 4 Rep. 64. Full- 
g. vrod's Caſe, and p. go, Hoes Caſ dme. 
ed The Bayliff of the Savoy levied Goods, and pe 
ed. Jet retorns nulla bona on Attachment, and for = "Ve 
the Cauſe ſaith, That one V. at the Time of the Exe- retorned, 
en, MW cation ſhewed a Bill of Sale on good Conſidera- becauſe 
um don, whereby if he executed, he was liable to the Party 
an Action: And therefore, without Security to {fuſed to 
de fave him barmlef, he refuſed to make any o- Ss 1 
. der Retorn; which the Court agreed, and or. Sheriff 
„ R 4 „ 
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249 Che Olle and Outy of Sheriffs, &c. 
dered the Money to be brought into Court, and 
as the Trial goes between the Sheriff and V. the em 
Retorn to be amended or not, 1 Reb. go. Moth 
bil babe: Upon a Fieri fac, the Sheriff retorneth d ni. but 
51l babet, this is not good without ſaying further, N vbic 
nec babuit poft receptionem brevis, 39 H. 6. Fitz, ¶ eto 
= | | 
| Re? quod On Recovery of Debt on Fieri fac directed ta N At 
Clerigus eſt the Sheriff of London, he retorned qd" Clericm . 2 
beneficiatu eff henefciatus in Ely. The Court conceived this WM 1 
onde, Retorn improper, in regard there ſhould have Myc: 
* on. been a Suggeſtion on the Roll, after the Retom MW bop 
made by the Sheriff of London, that the Defen- 

dant had Goods in Ely, and that the Sheriff of WW N 
| : that County ſhould have made this Retorn of 
Clericus beneficiatus. Now if the Sheriff of Londen 
| - retorn nulla bona, but that he is Clericus benefi 
| H. fo' E. catus in Elj, thereupon went a Fieri fac to the 
| piſ Elie". Biſhop of Ely on a Teftatum, and he retorned 
4 that he had nulla bona Eccleſiaſtica; this Retorn 
by ſome is not good, but he ought to retorn a 
Sequeſtration, having admitted him to be Clericus 
 beneficiatus ; but he is not eſtopped to ſay, that 
| he is not Clericus beneficiatus by the Retorn ol 
{ » the Sheriff, The Court agreed the Fieri fac well 
Z © directed to the Biſhop and not to the Sheriff, 
but they conceived it a good Retorn, and if it 
be falſe, the Plaintiff may have his Action on the 
Caſe, 1 Keb. 497. 2 Keb. 83. Picard and Payton, 

2 m : 
Clic be. On a Statute, if the Sheriff retorn quod ef 
|  uneficiarus Clericus beneficiatus nullum babens Laicum feed 
L fo a Sta- nec bona nec eetalla, but that he is beneficiatus in 
dute. ſuch a Diocels, then a Writ of Sequeſtration 
ſhall go to the Biſhop to ſequeſter the Profits, 
YN and to deliver them to the Conuſee until he be 
| ſatisfied, 2 Rolls Abridgm, 474. Pope and Bau- 
—_ „ | | | 


— 


SN F. 
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Chap: 17. Retoms of Fi. fa. 249 
If there be falſe Retorn on a Fieri fac, the Action on 
Remedy is by Action on the Caſe. In a Heri fac the Caſe 
o the Sheriffs of London, they retorn nulla bona, 7 a falſe 
n. but that he is Clericus beneficiatus in Ely; upon fies foe. 
er, Myubich a Writ iſſues to the Biſhop of Ely, and he * 
tz, Mrctorns nulla bona Eccleſiaſtica: If it be fo that he 
hath a Spiritual Living, the Plaintiff may have 
tn M4tion on the Caſe againſt the Biſhop, Siderfin 


276. 3 
The Party may aver the Value of the Goods Averment 
greater than the Retorn, but the Sheriff is e- of the Va- 
lop'd, 2 Keb. 789, 821 0 lue. | 


Retorn of @ Fieri facias. Sur venditioni expon”. 
* 


a iſt ius brevz Ficri feci de bonss & catallis 
terris & tenementis infranominat R. B. ad 
dulem iam 200 l. & illa de die in diem ventitioni 
apoſai. G inde vendidi ad valentiam 100 l. Qua 
quidem centum libras ad diem & locum infra Con. 
n parat habeo ad reddend infranominat J. W. 
mut int erius mibi præcipitur, & reſid bonorum G- 
utallorum prædict adbuc penes me remanent inven. 
ai? ob defed emptorum. 


T Tlrtute iſtius brevis cepi bona & catalla A. W. Aliter. 
imfraſcript ad valentiam omnium denariorum 

afraſcript. Et illa venditioni expoſui ad quod non- 

dum inveni emptores. Et ideo denarios infraſpecifi- 

l babere non poſſum ad diem & locum infra- 

eff Wl ment prout mibi præcipitur. 5 


in Other Forms of Retorns, vid. Dalton, cap. 61. 
on and new Ret, Brev, from 252. to 269. 
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Reſtitu- Of Reſtitution to Lands or Goods ſeiſed by the Sherif, = 
tion. after Reverſal of the Judgment, in what Caſe 8 Myho 
ſhall be, and in what not, | dale, 

If a Man recover Damages, and had Execy. we 
tion by Heri fac, and upon a Fieri fac? the Sherif lp, R 
pon Sale fells the Term for Years to a Stranger, and af D. 


ofa Term ter the Judgment is reverſed, he ſhall only be 
only tothe reſtored to the Moneys for which the Term wg 
Money. ſold, which was by Default of the Party, and not 
to the Term it ſelf, becauſe the Sheriff had fold 
this by Command of the Writ of Heri fac?, Dye 
263. 8 Rep. 143. Dr. Drury's Caſe, 1 9. b. My. 
| thew Maning's Caſe, 5 Rep. 90. b. Hoe's Cafe, 
Upon Re. So if the Goods of a Man outlawed be ſold 
ver ſa of by the Sheriff upon a Cap. Utlagat. and after the 
Quilawry Outlawry is reverſed by Writ of Error, he ſhall 
be reſtored to the Goods themſelves ; becanſe the 
Sheriff was not compellabie to ſell theſe G 
but only to keep them tor the Uſe of the King, 
„ , es Gale Ent 
Only to But upon Hiri fac he ſhall have Reſtitution 
the Value. only to the Value 
I. Elſe none would buy. „ 
Muſt levy 2. By Fieri fac the Sheriff 15 compellable to 
the D:br. levy the Debt upon the Goods: One is compulſi, 
the other volant a, 8 Rep. 143. Dt. Drury's 
gy up- If a Man recover Damages ( as ſuppoſe in a 
a da. Writ of Covenant) againſt B. and had Elegit of 
i Chattels, and of the Moiety of his Lands; 


and the Sheriff upon this Writ delivers a Leaſe 8. 
for Years of Land which B. had, to the Value of yi 
Fo J. part of the Sum 1ecovered, and after 3. 
reverſeth the Judgment ; he ſhall be reſtored to st 
the Term it ſelf, and not to the Value. For tho' WW a 
id the Term upon this WW x: 
Wꝛòĩũit; 


Chap. 17. Ok Fi. fa. Reſtitution, 8c. 23 


Wiit; yet here is not any Vendition to a 
Stranger, but a Delivery of a Term to the Party 
who recovers, by way of Extent without any 

Gale, and therefore the Owner ſhall be reſtored; 

For the Sheriff is not bound by this Writ to ſell The Req» 
the Term, as he is in a Fieri fac, Paſeb. 15 Car. ſon. 

B. R. Buckhurſt and Mayo. 

Quave, For this is a Sale; all the Term being Nut. 
delivered to the Patty according to the Value in 
Groſs, and not Annual, 1 Roll. Abr. 778. 

So if Perſonal Goods were delivered to the To the 
Party per rationabile pretium & extentum, upon Goods ex- 
Reverſal of the Judgment he ſhall be reſtored tended. 
to the Goods themlelves for the ſame Rea- 


=_ Fs pe 
Leſſee for 99 Years, by his Will deviſed his A Leaſe 
Leaſe in theſe Words; (viz.) 1 deviſe my Leaſe deviſed. 
to my Wife during ber Life, and after ber Death, I 
Will that it go to ber Children unpreferred ; and 
made his Wife Executrix and died. The Wife 
entred and married with FJ. S. and afterwards 
for 140 l. Debt recovered againſt F. S. on a 
Heri fac? the Term was fold by the Sheriff, The Term 
and afterwards the Judgment was reverſed by fold. _ 
Writ of Error, and awarded, quod omnia quæ 
amiſit ratione judicii reſt itgantur. The Wife (che reverſed ' 
Executrix) died. And per Cur. Theſe Points by Error. 
were Relolved: OT 
1. The Executory Deviſe of the Leaſe after Executo 
the Death of his Wife to the Daughter (unpre- ry Deviſe. 
ferred) was good. 8 „„ a Ley 
2. That the Sale made by the Sheriff upon the Not de. 
"a, fac, did not deſtroy the Executory De- ſtroyed. 


3. That Sale made of the Term by the Sheriff 
ſtood good, altho' the Judgment was reverſed ; Reftituri. 
and. the Plaintiff (che Daughter) ſhall be reſto- on to the 
ſed to the Value of the Term, but not to the Value on- 
e Ton 6:4 0-30. 0" 1 1 a Term Y+ 8 


252 The Olfice and Duty of Sheriffs, & e. 
Term it ſelf; and yet the Vendee had an abſo 
late Property in the Term during the Life of the 
Wife, Mich. 27 El. B. R. Amner and Lodingin 

8 Rep. 96. Manning's Caſe. . 
Reſtituti. A judgment in P. being reverſed in B. R 
on and an Writ of Reſti:ution was awarded, and to enquin 
— what were the Profits of the Land recovered 
- os he a tempore judicii 5 ( videlicet ) 7 Aug, 19 Fu 
And the Inquiſition retorned , "That thy 
amounted to 101. Per Cur?, The Writ is ill; 
for it ought not to have been what the Profis 
of the Land amounted unto from the Judgment 
For the Plaintiff is not to anſwer the Profit 
longer than from the Time of the Execution 
ſued. Then there was a new Writ of Reſtitution, 
which was, What Profits of the Land the 
Plaintiff (who recovered) had taken colore judici 
prædicti, which was 7 Aug. 19 Fac. and after the 
Reverſal thereof, Cro. ; 698. Sympſon and 


Form of the Retorn upon a Writ of 
Execution. 


Nikhil ba. I G. & alii infranominat nibil habent nec eorun 

bene, J . aliquis * nibil habet in balliva mea, unde reſtin. 

tio bonorum & catall 1 inf ranominat W. M 

ny Jus potui: Nec non 24 J. infraſcript eiden 
W. M. fieri facere potui prout, c. 

Virtute iſtius brevis mibi direct (tali die & am 

infraſcript” ) tenement? infraſcript cum pertin . 

 ſeifiri & infranominat T. & H. plenam puſſeſun 

E ſeiſinam inde reſtitui prout interius mihi præcipi- 


tur. Vide Dalt. 277. New Ret. Br. 382. 


be Sheriff *s ſelling a Term for Years taken in 


Chap. 17. Venditioni expon'. 


433 
Execution, and when ſuch Sale ſhall be good, and 
when nol, | : 


For the Underſtanding how the Law is in this Where it 


Point, you muſt obſerve a Diverſity between the {ballbe in 
dale of a Term on a Fieri fac*, and Exterit on an _ 3 
Elgit; for the Elegit is, Quod per Sacramentum Sheriffop- 
Vll. proborum, Cc. per rationabile pretium & exten. on Ei. fa 
tum, That they Appraiſe the Goods and Chattels to him di. 
of the Debtor, and extend his Lands; and there. rected to 
fore if they are not appraiſed by the Jurors, he page re 
cannot fell them, (as Dyer fo. 100. and fo is 238 
Rep. Palmer's Caſe.) Execution by Elegit ought tent. 
to be per Inquiſit ionem per Stat. V. 2. c. 15 which 
faith, (per rat ionabile pretium) which extends to 
Chattels, and per extentum, which refers to Lands. 
In Elegit the Goods are to be delivered to the 
Party per rationabile pretium ; but in Fieri fac? the 
Sheriff muſt ſell the Goods, 1 Keb. 566. Glaſs. 
vel and Morgan. oe ie 3th 1 
In * the Term may not be extended Differenee 
without ſhewing the Certainty of the Com. between 
mencement; for after the Debt ſatisfied, the *®*Extene 
Party is to have his Term and Remainder. But 2 
upon Fieri fac the Sheriff may fell, and his Re- and Sale 
torn is General, quod fieri feci de bonis & catallis, by Fi. fa. 
rhe. Palmer's Cate... EIS - 
Now the Sheriff is to be careful in the Sale Recital of 
ofa Term on Elegit, if he make particular Reci- 2 Term in 
tal, that there be no Miſtake. But a general Re- be Sale of 
87 is better: As, : 1 2 Y , 
n Ej ect ment it was found by ſpecial Verdict, Verdict, 
that the Sheriff upon an Lig e a That = 
Jury, who found that the Defendant was poſleſſed Thee 85 
of a Leaſe for 100 Years, which began at Mich. found one 
2 & 3 of Ph. & M. ubi revera, as it was found Thing, & 
it begun Mich. 3 & 4 of Pb. & M. cujus quidem Sheriff 
H. ftatum intereſſe & terminum in tenementis præ 5 88 
ditts © 


New #;. 890d. And on the new Fieri fac the Court d. 


254 The Office and Buty of Sheriffs, K Wha 
dictu predict, Furatores appretiarunt ad 80 l. and 
the Sheriff ſold it to the Leſſor of the Plaintiff 

for 801. Dalt. 532. V 

Sale void. Now the Inquelt found one Thing, and he fel 
 » another (as this Caſe was), and the Sale ng 
being warranted by the Inqueſt is void. By 
had the Inqueſt found he had been poſſeſſed q 
ſuch Land generally for the Term of divers Yea 
to come, and they had appraiſed it for fo much, 
without ſhewing the certain Beginning or Deter, 
- mination, it had been well enough, for they ſhul 
not be compelled to find a Certainty, not ha 
ving Means to be informed thereof; or if de 
Sheriff ſells all ſuch Intereſt which the Defendart 
had in the ſame Term, the Sale had been good, 

„ _—— 
Cale on Fi, So is Sir G. Siddenbam's Caſe in B. R. The Is 
fe and Ia. Queſt on a Fieri fac? found that the Defendant 
queſt mi. was poſſeſſed of ſuch a Term, and miſtook the 


ook the Date, and the Sheriff ſold it; the Sale was nat 


* rected that it ſhould be found, That he was pol 

ſeſßs d of a Leaſe for Years generally, and yet com 

tinuing, and that he ſold it, Cro, El. 584. Pal 
 __ mer's Cale, 4 Rep. 74. meſme Caſe, 

Barn and I. and his Wite poſleſſed of a Term in Right 

fene. of the Wiſe, as Adminiſtratix to C. V. being in 

debted, granted it to B. to the Ule of . and hy 

Wiſe for their Lives, and afterwards to the Uk 

of B. himſelf. VV. is ſued for this Debt, and Re 

covery againſt him. and a Fieri facias being 3. 

warded to the Sheriff, he for his Debt of VV. ſold 

What the Term to the Plaintiff. Per Cur. This Grofit 

Term not of the Term to the Ule of the Grantor himlelt i 

exeadibls. not void per Stat. 1 H. J. for this Grant is not co 

| avoid Creditors: For the Term being in Right 

of the Wife as Adminiſtratrix, and it it had Þ 


"0. 


continued in the Hands of V and had never been ¶ du 
5 | | granted, 


ap 17. Sale ot a Term. 233 
an{Wr:nced, this was not extendible for the Debt : 
of i. and if . had it as Executor himſelf, it 
W not extendible for his proper Debt, and p 


raud not 


eu aod ſhall not be intended except exprefly to be in. 
e e e C. e e 
Bader and Punter. 5 


. had Execution out of the King's Bench by Officer 
Care facias, of a Term, which was fold by the firſt ſells 
Bayliff of a Liberty. Alter, upon another Judg- en one 
nent the Bayliff delivers this Term to another, 1 
xetending that the firſt Judgment and Execution vg it — 
2s fraudulent. But per Cur it is not well done; on ano- 
ſor he is not a Judge of Fraud, and the Court ther. 
will not allow ſuch Pretence to Sheriffs and Offi- 
rs, Latch, p. 53. Warrington's Caſe. COT 
If the Sheriff extend or fell a Leaſe, this Sale wherethe 
all bind the King (as to his Debt), becauſe it Sale ſhall 
v but a Chatcel, and there was no Covin, 8 Rep, bind the 
171, Sir Gerrard Fleetwood. „ King. 
Upon an Execution againſt the Husband for May 1 
hs Debt, the Sheriff may fell the Wife's Term the Wise 
ling her Liſe, Co. Lit. 351. . Term for 
The Form of a Retorn of Fieri feci on a Fieri the Debt 
«ias, Vide Dalt. c. 16. New Ret, Brev. 252. Cc. 2 


— 
=, 


ES Ter EASSEESSE 


ge Mbet her a Fieri ſac upon a Fudg ment in the Kings- 
. Bench ſhall go into Wales. 

Le Plaintiff recovers a Debt againſt the Teſtator , 
Re Win B. R. the Action was laid in London; and aſter 
U the Death of the Teſtacor, the Plaintiff after 
old Nuagment in Scire fac ſues a Heri fac? at London, 
ant pon which the Sheriff retorns nulla bona, by 
wich he ſues a Teſtutum firri fac to the Sheriff 
t te el Montgomery in Wales, directed to levy the 
Moneys recovered de beni, Teſtatoris in manibus 
L 3 Upon which Writ che Sheriff tetorns 
een 1 = "33, | „ 


. 


Ego 


| 15 | 


60 C. L. Baronet; Vic. infra mentionat Con 


Sheriff not 
to diſpute 
the Juriſ- 
diction of 
the Court. 


TheParty 
may ſhew 
At. 


Elegit, &c. 
lies into 
Male,. 


So does 
a Fe. fo. 


| The Offite and Duty of $heriffs, de. 


quod infra» ſpecificat' Comitat 
duodecim Comitat' infra Principalitat” ſive Dom 


ſament Curiæ dit Dom Regis coram ipſo Regt 
humillime imploro ſi mandatum iſtius bre vu extqu 


pot erim. 


is a Miniſter : But if the Court erroneouſly award 


i 


Montgommery dow? * bumillime Certif 
ontgommery eſt uf 


nium dicti Dom Regis Walliæ ubi Breve Dona 
Regis ipſum regem minime tangen non curry, 
quodque non patet per iſtud breve quod idem brey 
dictum Dom regem ullo modo tangat, unde adu. 


C. L. Baronet, Via 


The Sheriff on this Retorn was amerced, 
and that the Plaintiff ſhould have a new Writ 
For the Sheriff by his Retorn ought not to dil 
pure the Juriſdiction of the Court, to which be 


Proceſs which was not to be awarded, the She- 
riff ought to obey and Execute it; but the Party 
grieved may ſhew this Matter to the Court, and 
pray that they will ſuperſede their Erroneous Pro. 
ceſs, and ſo have Remedy. Dalt. 529. 
But as to the Queſtion, vid. 2 Sand. 194. Draa 
and Blaney, 2 Keb. 657. Draper's Caſe, 715. 
Elegit lies into Wales, and ſo doth Execution 
on a Statute Merchant, and that breve Dom. Regs 
non currit in Walliam, is intended of Original, 
not on Judicials, 3 Keb. 170. Witrong and Blang, 
1 Bluſtr. 54. Hall and Rotheram, Cro. Fac. 484. 
A Capias. on a Fieri fac lieth into Male 
It was the Opinion formerly, That a Fierifa 
on Original Judgment in B. R. doth not lie into 


Cheſter, Wales, &c. but as Dyer, the Court ſha 


4 | ſend 


SS n 


* 


Chap. 17 Fieri facias into Wales. | 


ſend the Record and Writ thither. And in Acti- 
on of Debt there it may be; but it's granted eve- 
ry Day in Lancaſter, Wales, &c. 2 Keb. 410. The 


verſus Needbam and Bennet, 
Writ of Execution goes into Wales, and Wales an. 


237 


27 H. 8. c. 26. makes this plain; for by it Wales nened to 
England are annexed, Plowd. 


'and 


ling = 


Morgan; 


fo, 290, Strad- England. 
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Hab. fac. Poſſeſſion and Seiſin upon the Writs of Habere 
pe. Ge. fac? Poſleflionem or Seilinam. As to the man- 


The She- N all Caſes where the Execution of a Jude- 
riff to ment, in which the Demand is of a Thing 


| his Peril. 
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253 Che Office and Duty of Sheriffs, e. 
CHAP. XVIIL 


How the Sheriff is to demean himſelf in giving 


ner of Doing, or the Retorn of a Superſedeas 
Where it ſhall ſtay the Sale of Lands or Goods, 
or not, What amounts to a Superſedeas. Where 


and when a Writ of Error is à Superledeas, 
Of Audita Querela. 


* 


make Certain; if the Sheriff do this Thing, he is not 


3 any Diſſeiſor. But where the Execution is in 
Ot the 


Thin at the generality, without mentioning of any Thing 
pin particular, there the Sheriff ought to make 


Execution of the right Thing at his own Peril, 


Diverſity. otherwiſe he ſhall be a Diſſeiſor ; for he is bound 


to take Notice of it, and he had not any War- 
rant from the Court to make Execution of any 
but the right Thing. As if a Man recover in 
Aſſize divers Houſes, and after the Tenant re- 
verſeth it in a Writ of Error, and a Writ of 
Execution iſſues to the Sheriff, to put him in 
Poſſeſſion of the Houſes which he had loſt by 
the Judgment, altho' the Tertenants are Stran- 
gers to the Recovery, and for this they ought not 
to be ouſted without Scire facias againſt them ; 
yet if he do Execution by putting them in Pol. 
ſeſſion by Force of this Writ, he ſhall not be 
any Diſſeiſor, for that he hath the direct Autho- 
| Tity of the Court to do it, Paſch, 15 Fac. Floyd 
and Bethel. | ; 1 


- 


fo \ 


r ee = DOS. 


/ 4 l 


Chap. 18. Ok Habere fac' Poſſeſſion”. 
So in Judgment againſt the Caſual Ejector for 
47 Houſes, and on Habere facias poſſeſſionem the 
Sheriff turns out theſe 47 Tenants, and 80 other 
Tenants, without any Proceſs or Plea againſt 
them. Per Cur. We will not grant any Writ Treſpaſs . 
to ſuperſede the Execution againſt the 80 Te- pack 
nants ; for if it ſhould be, it ought to be quia xy wg 
Erronice, and there was not any Error in the Pro. wrong 
ceedings againſt them, becauſe there was not any executing 
Proceedings. But they djd adviſe, that every Foſſeſſion. 
25 ſhould bring Treſpaſs againſt the Sheriff, 2 Si- 

1m 155. | | | 8 

If the Sheriff do deliver Poſſeſſion of more Cafe a. 
Acres than are in the Writ, this makes not the gainſt the 
Writ erroneous ; but in ſuch Caſe Action on the Sheriff for 
Caſe lies againſt the Sheriff for doing it; or an 3 
Aſſize againſt him that hath the Poſſeſſion deli- Acres 
vered to him for the Surpluſage of the Land. than are 
But if che Writ of Hab. fac. poſſeſſ. to deliver in tbe 
poſſeſſion to the Plaintiff of Lands recovered by Writ. 
him in Ejectment, contains more Acres of Land Diverſity: 
than were in the Declaration, the Writ is erro- 
neous, Pra. Rep. 287. 1 5 

Treſpals lies againſt the Sheriff if he does not Right 


259 


| execute on the right Places, 1 Keb. 278. Lufton's Places. 


Caſe, „ | mo 
fa Man brings EjcGione firme of 40 Acres of 

Land, and recovers 30, and not the Reſidue 

upon the Writ of Execution the Sheriff may deli. 

ver to him any, (vix.) Three or more in the Name 

of all, without ſetting out the Land recovered where 

by Metes and Bounds, altho' the Plaintiff had not Poſſeſſion 

recovered all the Acres whereof he had brought of ſome in 

this Action, and whereof he had ſuppoſed the _e ny 

Defendant Tenant. But if a Man be to be put 3 

in Poſſeſſion of divers Meſſuages upon a Writ not. 

of Execution, and the Houſes are in Poſſeſſion 

of ſeyeral Men, he ought to go to every Houſe 


S 2 particu- 
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266 Che Otte and Duty of Sheriffs, Ke. 
particularly, and to deliver Seiſin of it, and the 
delivery of Seiſin of one in the Name of all is 
not ſufficient; for he ought to deliver plenarian 
Seiſmam, Trin. 15 Fac. Floyd and BethelPs Caſe, 
„ | DE | 
Where In Formedon on Non-tenure of Three Meſſuages, 
— Loom the Jury found he was Tenant of one of the 
ſhew what Meſſuages, and not of the other; the Plaintiff 
Paitthe may have Judgment, and a Writ to the Sheriff 


Jury in- to deliver Seiſin: And the Plaintiff at his Peril 


tended. js to ſhew to the Sheriff what Meſſuage it was 
the Jury did intend ; for the Jury is not tied to 
ſet Bounds to it, Cro, Eliz, 256, Scriven and 
Prince, I e es 0 Jo 
If a Wiit of Execution goes to the Sheriff, to 
put a Man in Poſſeſſion of 20 Acres of Land, 
vered, ac- the Sheriff ought to give him 20 Acres in Quan: 
cording tity, according to the Uſage of the Country 


Acres to 


- 388 where it Ties, and not according to the Stathte, 
U gy. Floyd and Bethel; Das. x38. Ohh 
Of Rent If a Man recovers Rent or Common, upon 


or Com- Which a Writ iſſues to the Sheriff to put him in 
mon by Poſſeſſion, and the Sheriff comes upon the Land, 


Parol. and delivers to him Seiſin of the Rent or Com. 

mon by Parol that is well made, and the Reco. 

veror is in actual Poſſeſſion of this, 22 Aſixe 84. 

Dalt. 531. f i po lo 
oy That a Sheriff upon an Habere facias Poſſeſſo- 
ebe ele nem, aſter a Demand made to open the Door, 
3 che may break open the Door to deliver Poſſeſſion 
Door. of the Houſe. Semain's Caſe, 5 1 R. 91. Dalt. 531 
%% 8 
If the Under. Sheriff delivers Poſſeſſion rio- 


poſſeſſion touſly on Extent on a Statute Merchant, and the 
by Un- Sheriff refuſeth to retorn any Jury to enquire 

der. She- of the Force, and he was an Attorney of the 
rif, Ge. Common Pleas, the Court of King's- Bench, unlels 

the Cauſe were depending, cannot take Noll 


* Sa AK 0 


„ 2 


2 
«) 


Chap. 19. New Execution. 261 
of the Offence without an Information, 2 Keb. 
541, Morgatrojd verſus Peebles. Vide Mo, 78 1, © 
$92: > | N 


| Where ſhall be a New Execution or not, and of the 


Sheriff's Retorn of his Writ, 


The Recoveror is put in Poſſeſſion by Havere 
fs Poſſeſſonem, and the Defendant ouſts him again; 
What Remedy? 1 . 

In 2 Brownl. p. 216. Stiles's Caſe in B R by Aﬀe Pf. 
Wiliams, he cannot have a New Writ of Exe. ſeſſion and 
cution, but is put to his New Action, and the N # 
filing of the Writ is not material; for it is within A gion. 
the Election of the Sheriff, whether he will file 
or retorn it, or not. But if the Execution had 
not been fully made, as in the Execution of an 
Houſe, ſome hid themſelves in the upper Rooms, 
and when the Sheriff was gone they came down 
and ouſted thoſe that the Sheriff had put in Poſ- 
ſeſſion before; in ſuch a Caſe a New Writ of. 


Execution was awarded. By the Chief Fuſtice, in New Exe. 


f cution. 
this Caſe of Re. entry, the Court may award an 


Attachment againſt him for Contempt againſt 
me Conf.. „„ = 

But in Peirſon and Traverner's Caſe, the Reco. If the 
veror is put in Poſſeſſion by Hab fac Poſſiſſimnem, Wrir be 
and the Defendant ouſts him again; if the Writ G 
be not retorned, the Plaintiff ſhall have a New . 
Hab' fac? Poſſiſſionem. 1 Roll. Rep. 35 3. 

And if Hab' fac Seiſmam be executed, it is Good 
good without Retorn; yet the Court may bone 
command the Sheriff to retorn it, 1 Roll. Rep: 


On Habere fac (Seiſinam) the Sheriff cannot May not 


Retorn, That another is Tenant of the Land 22 
by Right, for that cannot come in iſſue between 0. er 


Hs „„ is Tennant. 
the Demandant and him, and therefore he ougbt 


33 N 


1 
1 
5 

j 


New #4), On this Retorn the Court awarded a New 


agen to do Execution; yet he refuſed to obey it, and 
Sheriff did Execution notwithſtanding. This is a great 


 Suporſe= a Writ of Reſtitution to be granted, 2 Bulſtr. 1 94. 


dc as. 


26 The Office and Dutp of Sheriffs, &c. 


to execute the Writ, 6 Rep 52. Boſwell; 
Cle... | Lan 


Reton Upon Habere fac Poſſeſſionem the Sheriff retorn. N 


chat ſome ed, That in the Execution of the ſaid Writ he ot | 


: : 
des ia came to the Houle recovered, and removed out be 


the Houſe all the Perſons he could find, and delivered to Ne 

and ex- the Plaintiff Poſſeſſion and departed ; and ſoon WW 1 
pell'd the after Three Perſons ſecretly lodged in the Houſe il © 

Plaintiff, expelled the Plaintiff: On Notice whereof he 

os, returned again to the Houſe to put the Plaintiff 

in full Poſſeſſion ; but the others reſiſted him, ſo 

that without Peril of his Lite he could not do 

it, 1 Leon. pag. 145. Upton and Wells, Dalt. 5 39. 


fac. poi . Execution. A Writ of Habere fac' Poſſoſſianem was 
directed to the Sheriff; a Writ of Error was 

brought, and a Superſedeas granted, directed to 

the Sheriff to ſtay Execution: And the Superſe. 

deas was ſhewed to the Sheriff as he was going 


after a Contempt in the Sheriff, and the Court ordered 


Thomas and Owen, 
| Retorn of Habere fac' Seiſinam. 


IF 7 tute iſtius brevis mihi direct Fuſticiariis ins 

V fraſeript” certificoquod (tali die & anno infra- 
fcriptꝰ) Habere feci A. G. plenam ſeiſinam de un l 

Meſſuag cum pertinꝰ in S. infra ſpeciſi“ in omnibus 
prou tiſtud breve exigit & requirit. Vide New Rei. 7 
Brev. 319. Dalt 254, 257. 1 


Nate, The Sheriff in Caſes where Land i reco- { 
vered, is to put the Party in Poſſeſſion and Seilin 


by a Twig, Clod, Oc. of an Houſe by the Key, 
Cc. of Rent by Corn or Graſs growing on ts 
= 5 Lan 7 


Chap. 18. New Execution. 


Land, out of which the Rent Iſſues, 6 Rep. 52. 
It is no good Retorn, that another is Tenant 

of the Land by Right, or that he has nothing in 

the Land. What Retorns he may make, or not, 

New Ret. Brev. 3 20, GM. 

N Seiſin of the Land in one Vill in the Name of 


uf all the Lands in 3 Vills, is good, 
* Retorn of Habere fac Poſſeſſionem. 

4 Irtute iſtius brevis mihi direct. 24 dis Maii 

N Anno infraſcript. habere feci infra- nominat. 
# H. H. Poſſiſſionem termini ſui infraſcript. de tenemeu- 
. i infraſcript. cum pertin. prout interius mibi praci- 
uur, Dalt. c. 63. fo. 256. New Ret. Brev. 

fe: Ez Se . te 
%a. nominat. R. B. Miles, nulla habet bona ſeu % 
ſe catalla terras aut tenementa in balliva mea unde 


> Wl denar. infraſpec. ; Fieri facere poſſum prout Interius 


1d * = 0 * 5 
mibi præcipitur. 
ow CC 
ed Note, Upon an Habere facias Seiſinam in Dower, Ie offs. 


4+ the Sheriff retorns that he offered her Sgiſin of a ed her 


| Third Part, (and ſhews it to the Court) and that deiſiu, and 


ſhe refuſed to accept it of him; g&judged a good fulcd. 


Retorn, and no Habere facias Séiſinam de novo, 
Dyer 11 EI. 278. Dalt. 539. 5 
Where upon an Habere facias Seiſinam, the She- That the 
if retorned, that the Party who ought to take Party non 
5 the Scifin non ef Proſecutus breve, and ſeem'd to be 1 
n a good Retorn, Hoyd verſus Bethel. 15 Fac. Rolls "N05 


4 Tit, Retorn, 460. Dalt, 539. | | 
| Upon an Habere facias Poſſeſſionem, The Sheriff Always 
MF fetorns that he was always ready to deliver Poſ- ready, and 
; ſeſſion, and that the Plaintiff never came to re- Mme 2 
cave it. Dalt. ut ſupra. | - | _ Poſkiflion. 
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263 Che Dffice and Duty of Sheriffs, Sc. 


O Superſedeas. 
What . If the Roll be marked for a Writ of Error 


mounts to before Execution done, the Sheriff ſhall be ex. 


a Superſed. cuſed for doing it before a Superſedeas delivered, 
burt this is ſufficient to ſuperſede the Execution, 
Where 1 Keb. 12. If a Writ of Error be brought, and 
Writof ſhewed to the Attorney, if Execution proceed, 
_ a Superſedeas quia erronice may go. But in Noe; 
| per- 
ſedeas, Caſe. 2 Keb. p. 33. Error brought and ſhewed to 
the Attorney, is no good Super ſedeas, till it be 
ſhewed to the Clerk of the Errors, 
Not til! Till the Roll marked, or the Writ delivered 


Roll unto the Officer in Court, Writ of Error is no 
3 Super ſedeas, eſpecially aſter the Retorn of it. 3 Kc. 


Recipitur, The Party ought to take Notice of a Recipitur 


upon the Record if it be entred, and if the Par. 


ty take out Execution after the Writ of Er. 
Contempt ror allowed, it is a Contempt, elſe not; and the 
, | Atorney is not bound to view the Record if a 


Writ of Error be brought, but may take out 


Superſe- Execution if there be not a Superſedeas, or No. 

#245, or tice given to the Party, Stiles Rep. 105. Wins and 

Notice. $,,36;ns, It's the Duty of the Clerk of the Er. 

ros to mark tie Roll, and not the Attorney. Stiles 

Rep. 159. Mercer and Rule. A Writ of Error is 

_ duly purſued, tho' the Roll be not marked; and 

if neither the Roll be marked, nor Notice given 

to the Attorney of the other Side of the bringing 

No Con- the Writ of Error, if the Party proceed to take 
tempt. Out Execution it is no Contempt to the Court. 

Marking the Roll, paying Fees for, or Allow. 


Where ance by the Chief Juſtice of a Writ of Error is 


and when 


a Writ of uo Superſedeas, unleſs actually taken out before 
N a Execution. Per Twi/den, Error brought and ſhew- 


| Superſed. ed to the Attorney, is no Superſedeas until it be 
or not. ſhewed to the Clerk of the Errors, which is an 
„r 85 Allowance 


Chap. 19. Dk Superſedeas. 
Allowance in Court, and therefore if Execution 
Ih} done before it be allowed by the Judge, or 

* Whewed to the Clerk of the Errors, it is well done, 
becauſe the Attorney otherwiſe would never 
have it allowed, but only ſhewed to the Attorney 
of the other ſide; but if he ſhew it, and declare 
his Intention to have it ſpeedily allowed, there 
Execution is ſuperſeded in the Mean Time, but 
Jet if Bail be not given according to the Statute, gail given 
the Execution may be well done, which the Courtia. 
greed. 1 Keb. 33. Nol"s Caſe, UE EL 

Formerly (per Hales), if Execution was gone om for. 
out before a Writ of Error delivered, or ſhewed merly. 
tothe Party, it was not to be a Superſedeas, and by Quere. 
tim it ſhall not be a Superſedeas unleſs ſhewed 
to the Party, and muſt not forecloſe his Time in 
bring it allowed, for if it be not allowed by I 
e Court within Four Days it is no Superſedeas, = 
. Wanda Writ of Error taken out, it it be not ſhew- 
> Wedto the Clerk of the other Side and allowed by 
a Wil: Court, it is no Saperſedeas to the Execution. 
t 1d. Rep. 112. EE EN 
i The Sheriff makes his Warrant to a Bailiff to Time of 
1 ue the Body of, Cc. upon a Ca. ſa. and beſore the Deli. 
- Mite Warrant executed, the Sheriff receives a Su. very of 
s Minſedeas, and the Bailiff having no Notice pro- 1.7 . 
s cceds; yer the Arreſt is not lawful, but the Bai- 4 Arreſt 
J Mil is excuſable in Treſpaſs, Moor p. 677. Prince 
1 ad Allington, | 1 3535 
y One purchaſeth a Superſedeas, and doth not de. Outlawry 
e ber it to the Sheriff tiil after the fourth County after Sa- 
Day, and then he is outlawed, yet the Outlawry tt 
b void, Moor u. 73. Ca. ſa. was delivered to the ume 


4 ww 7 ww = mas 2 Nw» 


. 


s beriff of E. at 11 a Clock, and a Warrant there- * 
e upon made to the Bailiff, 4 Hours after a Super- 
Idea comes to the Sheriff, and a Warrant upon 

e M's Super/edeas delivered to the Gaoler to ſer the 
dies at Liberty if they were Priſoners, who upon 

5 | | | | | it 
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Upon a 


Fi. fa. and 


Part le- 


Where a 


Super ſed. 
ſhall ſtay 

the Sale 
of Goods, 
Or not. 


ſedeas; to much Money as the Sheriff had rece. 


as to Sale; but if the Sheriff hath received the 


Superſedeas. And the Cafe was, a Superſedeas came 
before Execution, but in truth after Goods ſeized 
and before Goods fold, but after the Sheriff had 
taken Security for the Money, and difchargedthe 


The Office and Duty ok Sheriffs, &; 
it were diſcharged. Per Cur the Sheriff hath doꝶ 
well, being the ſame Day, Lit. Rep. 296. Pang 
ana Corbet. 5 | 

Fi. Fac to the Sheriff to levy the Debt, and 
the Detendant brought Error, and had a Sug. 


ved before, ſhall go to Satisfaction, and a Yer; 
tion; exponas ſhall iſſue upon it, Nel. p. 6. Tocock an 
Honyman. | 


Superſedeas as to Goods ſeized, is a Superſalla 


Money, he muſt return it into Court, 3 Keb. 1) 
Mud and Warren ; and it is not diſcharged by the 


Execution; Sheriff returns that he had received 8 

a Super ſedeas out of Chancery in the Nature of an coll 

Aud Querela, it is not good, becauſe the Record (ca 

was not there, 1 Rol. Abridg. 383. Marſton ani WM *** 

| Mannory, 8 „ l 

See concerning what the Sheriff muſt do when ral 

a Superſedeas is ſent to him upon an Arreſt. Ca. /a, at 

Fi. fa. Diſtringas at the Aſſizes, & Habere fac the 
Pioſſeſſionem. Dalt. Sb. 533, oc. — __ 

' Diſcharge That a Priſoner in Execution may be diſchatged IM \ 
of Priſon- by Parol of the Plaintiff, and if the Sheriff dz: W 


_ erbyPato'. ain him aſter, falſe Impriſonment lies, 1614. 


Upon a 
Certiorari. 


Taken a- 


way after Stays of Ii xecut ion by Superſedeas on eis, of Error 
after Verdict, are taken away; bat the other fe- C 
mains as they did, 18 Ai. 


Verdict. 


for the Contempt, Mo. Rep. 67 3. 


A Certjorari delivered to the Juſtices of the Ml © 
Peace after Reſtitution awarded, and before it 


be executed by the Sheriff, is not a Superſedeai to : 
the Sheriff, unleſs the Juſtices make a Superſedem Ml © 
upon it, which if they do not, they are fineable - 


Note, By the Stat. 16 and 17 Car. 2. c. 8. A! Ml © 


hap. 18. Ok Audita Querela. 


udita Querela on » Eſcape Where it lies or not, or 
pon 0: her Execution by the 5 not” well made 
and delivered. 


and 
"= Vide infra {ub titulo, [Where de Eſcape f one 
nl; hal! be a Diſcharge of the other, oO ot. 


Audita Querela is an Equitable Writ, art 4 not Ie an E- 


and to be allowed without Equity. Sy 
l one in Execution eſcape of his own Wro ong, Wit 

the be ſhall never have Audit Cucrelu to 0 e 
74 himſelf, and the Gaoler may _—_ : - but 1 9k by 
he Wi be eſcape with the Conſent of ihe . the Content. 


Guoler cannot take him again. if 2 5 do, 
1.4 be Party ſhall have an Audis Curela. Cro, Car. 
„d. Rohinſon s Caſe, 1 Roll, Abriag. 357. Trevitlian 
the ind the Lord Roberts, 
* So if the Sheriff arreſts one in Execution, and Upon an 
fin doch not retorn the Writ, but ſuffers him to e. Arreſt in 
od bepe, and upon the alias Capias he arreſts him Execu- 
gin, Audita Ouerela lies, Mo. 57. u. 163. TOO 
But where Two were bound jointly and ſeve- Whe: 
ten WM rally, one was condemned and taken in Execution, . = 1 
(ter the other was ſued, condemned and taken; bound, 
dhe firſt eſcapes, the other ſhall not have Audita &c. 
Querela, for there mult be Satisfaction in Part. 
„ed 5 Rep 67. Blomfield s Caſe. 
2 A Word that is Surpluſage, ſhall not avoid this kw 
Writ, as in Arundel's Caſe: The Audit: Querela gyrpju. 
the comprehended, that 24. had recovered againſt ſage 
it che Plaintiff in Debt, and that he was taken by fhall not 
to Cop. ad ſutifaciend at the Suit of M. by the Sheriff * this 
n of G. who let him go at large, and on Hue up- — 
de on the voluntary Eſcape it was found for the 
Plaintiff And it was moved, that the Writ of 
{] WW 4#4irz Querela was not good, for the Words are, 
or that the Plaintiff capt. fuit virtute brevis noſri Judi- | 
e. caali, and this Word Judicialis 1 is not in the Re- 
2 | pilter, 


268 The Omte and Duty of Sheriffs, &: 
giſter, but only brevis noſtri de Capiendo, yet ad. 
judged good. 1 Leon, 73. Arundell and My. 
{| ER | 

on Ek. Audita Querelaon Eſcape of the Teſtator's Cre, 
ſcape of ditor, and Recovery againſt the Marſhal. Defen- 
Teſtator's q nt proteſtando, that the Plaintiff eſcaped aft it ap] 
— Creditor, the Defendant recovered againſt the Marſhal, 


% and the Plaintiff did not pay the Marſhal, 4% 2 
hoc that the Marſhal ſatisfied and paid the Tel. seid, 


tor. This Caſe differs from all others of Eſcape by 
Conſent of the Gaoler, this being not purely 
Debt which goes over to Executors, but is ground. 


ed on a Tort General by the Death of the Gaoler; + 

the Court concluded, that Recovery againſt Non. W Moi 
payment to the Marſha], was no Diſcharge of the N ach 

Plaintiff in this Audita Querela. But Adjornam, yet 

to take Iſſue on Payment by the Marſhal to the WM 4, 

Creditor, viz, the Defendant's Teſtator, 3 K. nan 
763. Gardner and Sedgwick, BEE this 

| Outlawry One was outlawed in Debt, and taken upon e 


4 "on to the Capias and committed to the Fleet, and the 


Aurel, Warden ſuffered him to go at large voluntarily, 
where cis and after, the Executor of the Plaintiff in Debt 
good, or takes him in Execution again upon a new Writ, 
not. and upon this he brought Audita Querela, and 
ſhews this Matter, and Outlawry in the Plaintif WW 
I in the Audita Querela was pleaded, Per Cur, it is 
Where 'tis good Plea, becauſe this Writ is not directly t 
ood reverſe the Outlawry (as Error is) but is found: 
ed upon a Tort, ({cil.) upon the Eſcape, and not 
upon the Record only, aliter in Error or Attaind. 
Outlawry is no Plea ; nor is there any Differ 
ence as to this Caſe, where the . Outlawry i 
at the Suit of the Defendant or of a Stranger. 
Vide other good Reaſpns, Sider. 43. Faſon an 
3 3%%ͤ; ũ 5 


| 


ap. 18, Df Audita Querela. 269 

If upon Elegit, the Sheriff takes an Inquiſition, Where 

and there are found ſeveral Lands ſubject to the upon an 

Extent, and found of the ſeveral Values; and the 5 

Sheriff retorns he had delivered ſome of the à Moiety 

Cid Lands in particular for the Moieties, where isdeliver- 

it appears, that according to the Values found an ed. 

equal Moiety is not delivered to the Party who 

recovers, but more than a Moiety ; this is not 

joid, neither is it a Diſſeiſin by the Entry, but 

by WWonly voidable by an Audita Querela. Tr. 15 Car. 1. 

© Wi R. Rowe and Weeks, ; 

ad. If A. recover againſt B. Debt or Damages, Ancient 

er; ¶ and Elegit is granted to the Sheriff to extend the Demeſn- 

on. Moiety of his Land, which is ancient Demeſns, Lands ex- 

the N acho it be admitted that this is not extendible, tended. 

% et B. may not avoid this by Entry, without 

Audita Querela, becauſe the Sheriff had a War. Audits 

1, WW rant to deliver the Moiety of half his Land, and vers. 
this was his Land, Ergo not void, Hob. p. — Cox 

pon Bl and Barnaby, „ 


ö | | "CHAP. 


270 


The Na- 


ture of an 


Elegit, as 
to Lands 
or Goods 


muſt be done by Inqueſt taken by the Sheriff, 


of Elegits, and the Sheriffs Duty therein, and if il 


The Office and Duty of Sheriff, ge. 
CHAP. XIX. 


Retorns thereof. The Difference of it, as to Lal 
and Goods, how to be managed by the Sheriff ibu 
it may be well executed, and what Things ma 
executed or not. Of the Inquiſition. Retorn, | 
Elegit, how to be made. Where a new Elegit 
ſhall be had or not, Of Extent by the Bailiff . 
Liberty. The Sheriff *s Office about Execut un fi 
tbe King's Debt; of Stat. Merchant, Staple, 
Recognixance: The Difference Fa the Retorns, Re. 
torns of Scire fac. The Sheri 
Outlawries , and Capias Utlagatum, and th 


Retorns 5 
O Elegits, &c. 


| Yr is a Judicial Writ given by the Sta, 
W.2.c.18, either upon a Recovery for Debt 
or Damage, or upon a Recognizance in any 
Court. By this Writ the Sheriff ſhall deliver to 
the Plaintiff, Omnia catalla debitoris (exceptis Bobu 
O& afris Carruce ) & medietatem terrarum, and this 


for the Valuation of the Goods and Lands ougat 
to be firſt found by the Inquiſition of a Jury, 
IP. 2 c. 18. gives the Elegit, b that in Elegit the 
Sheriff may take in Execution the Moiety of the 
Lands of the Conizor, Cc. and all his Goods 


and Chattels, (except as aforeſaid) and was to 
deliver them to the Conilee, or he who recovers, 


4 Rep. 47. Dalt. 133. 


upon a reaſonable Extent or Price,; until the 
Debt be ſatisfied, and the Sheriff ſhall deliver 
him the Seilin of the Land, and he is called Te. 
nant by Elegit, and ſhall do no Waſte. 3 Co. 12: 


The 


»; Demeanor a tt 


bap. 


hap- 19. ' Of Elegits. 271 
| The Elegit as to Goods, is in effect but a Heri As to 
> and therefore if there be no Lands, and Goods. 
jecution be upon Goods, and they are not ſuf. 
dient, he may have a Capias; aliter if Lands be 
tended. Ss 
One prayed to have Elegit, and the Sheriff Upon N- 
zom'd he had no Lands, and he prayed a Capias, B., ow. 
we the Court granted it not; the Cauſe is, the N 75 by 
ry in the Roll is, that he hath choſen the Copias. 
xecution of the Moiety of the Lands which he 
nut ſtand to, 30 Ed. 3. But the Law now is 
ot fo, for if the Sheriff retorn Nihil, the Party 
Da have a Capias 5 Hob. 57. | 
Elegie, how to be managed by the Sheriff, that <a 
bit may be well extended, and what Things may 
de executed or not. © rrp ne 

As to what Things may be extended or not, 
you muſt know. _ . 
All the Goods and Chattels, in which are inclu- Leaſes for 
% Nied Leaſes for Years, ſhall be extended, (except Years. 
jabs BY Oxen and Beaſts of the Plow) the Moiety of the 

Lands. Vide infra, how it ſhall be done, 


"VI 4 Rent-ſeck, where there is not any Reverſion a Rent- 
4; {Wcaonot be delivered ut liberum Tenementum, Cro. ſeck. 
. 656. Walſbal and Heath, 

i. Annuity Certain is extendible by Elegit, Cro. Annuity. 
pat Jac, 78. York and Twine. - ET 

rf, Lands in Ancient Demeſne may be delivered Ancient 


de n Execution by the Sheriff by force of an Elegit Demeſne. 

he at of the King's Court, for the Land it ſelf was 

od; W=ver put in Plea directly in the King's Court. Yide the 

% ep. Alden's Cale, Hob. 47. Cox and Barneby, Millions 

Dalt, 532. 8 3 5 Act. 

e U the Lands deſcend to an Infant, the Sheriff Infant. 

„ene, oo - 

Te. . Neither are entailed Lands in the Hands of an Entailed 

12, Heir extendible upon an Elegit or Statutes Dalt. Lands. 
#32, Cro. Fac, 85. = - 

As 


272 The Dffice and Duty of Sheriffs, &, 
As to the Inquiſition, 
Inquiſi. Nite, If the Inquiſition in Elegit be void i 
tion void any Part, it's void in the whole, and the wha 
in . muſt be quaſli'd; and not quoad that only; ſo f 
hg ag ot more than a Moiety be delivered on the Eli, 
Whole. it is void for the whole, 2 Keb. 582. Harris's Cas 
Siderfin p. 91. Berry and Wheeler. 
Quaſhing It was moved in the faid Caſe of Hari 9 
Elegit. quaſh an Inquiſition of Elegit upon Judgmett in 
B. R. becauſe it appears not in what County the 


Lands extended were; but Monmouth being in 4 

the Margent, and directed to the Sheriff ther 5 

and the Retorn made by bim, it ſhall be inten I . 

c d in} Monmouth, 2 Keb. 5 8 2. 1 
The Jury Upon a Writ of Extendi facias upon a Statue v. 
 cannotal- if the Sheriff impannel a Jury, and they deer 4, 
415 "ang the Verdict to the Sheriff in Writing, they mi x 


| Subſtance, after make it more formal, but cannot alter it i 
Subſtance; for it is a compleat Verdict by Del. ch 
very of it to the Sheriff, 2 Roll. Abridgmem ia ,, 
| Taommnccerso cc... F - 
Elegit vi- Elegit recites the Judgment, quod Elegit ext 


tious up- fionem of the Goods, and of a Moiety of the a 
on Omiſ- Lands; and the Writ was, Ideo tibi precipinul . 
Hon, quod bona & catalla of the Deſendants, que h , 
buit die judicii prædicti redditi deliberari fac, 10 
omitting theſe Words, & medietatem terrarum & 
tenementorum prædictꝰ tenend* the ſaid Goods and, 
Moiety of the Lands; Quouſque de bitum len, it , 
by Vertue whereof the Sheriff delivered the | 


Moiety in Execution. Per Cur, This ſhall not 
Amend- be amended, and he ought to have a new E+ 
ment. git; becauſe the Inquiſition was taken without 
New Ele- Warrant, the Sheriff having no Warrant to 
3 vn thoſe Lands, Cro. Car, 162. Walſall ard 
1 | Riches, 1 VU 


T 
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Two Inquifitions taken at ſeveral Days by fe. Two In- 
yeral Juries upon One Statute-Merchant, were quiſitions 
adjudged naught; one was taken of the Land. 22 ne 


and the other for the Lands and Goods, 1 Brown j _ 06s 


— 1 
i Leſſee had a Leaſe of the Value of 1007. and The She. 
after the Tefte of the Elegit, and before the She. riff not to 
riff had executed the Elegit, aſſigns his Term to * 5 
dne, who aſſigns it over to the Plaintiff in the ee 
Scire fac; and afterwards the Sheriff executes Value 
the Elegit, and delivers the Leaſe to the Plaintiff, than the 
Tenend? Cc. for the Satisfaction of the Debt, Jury find 
which cane but to 437. 65. 8 d. Per Cur. J he. 
Sheriff could not deliver the Leaſe at andther 
Value than what the Jury had found it at. And 
the Sale made by the Sheriff is as ſtrong as if Sale by 
it had been made in open Market, and all the the Se- 
Goods and Chattels are bound after the Tefte of 1 1 
the Elegit, and cannot be fold by the Owner af: in — 
ter, 1 Brownl, 38. Connyers and Brandling. Matket. 
Upon Elegit there needs no Liberate. Aliter 
upon a Statute, March 117, 3 
In every Elegit the Sheriff muſt retorn and ſet The She. 
but the Moieties diſtinctly, unleſs they be Te- if to fer 


hants in Common; and in that Caſe he muſt re- tis, Nie- 
torn the ſpecial Matter, 1 Brownl. 38. ſtin@ly. 


On Inquiſition of a Leaſe which is but a Chat. ge or 
tel, the Sheriff may fell it as Goods; but if he Extent of 
extends it, there ſhall be no other Benefit than as a Leaſe, 
of a Common Extent, 14. ib. 2 and the 

Two Perſons recovered ſeverally againſt one 8 
in Debt: He who had the firſt Judgment ſued cond El. 
firſt an Elegit, and had the Moiety of the Land g, tte 
delivered in Execution; after the other ſued the Sheriff 
Elzit, and the Sheriff prayed the Advice of the £2? only 
Court. Per Cur, He ſhall deliver but the Moiety 31 3 

+ of the 12 left. 
| 01 


the whole bearing Date before the Judgments. F. aflizn;if 


tended 


Adu! Actual Poſſeſſion ought not to be delivered oA 
Poſſeſſion Elegit, the Sheriff ought only to deliver Seizure 
not to be to enable the Plaintiff to maintain an Ejectmem, 


on Elegit, 


enable an and be Remedileſs; yet if Actual Poſſeſſion be 


Moiety ty by Metes and Bounds, Hutton p. 16. 


Metes and and afterwards an Elegir upon a Judgment ob- 
Bounds. 


i 


274 The Office and Outy of Sheriffs, &c, 
of that Moiety which he had at the time of the 
Writ awarded, Cro. Elix. 482. Huitt and Copan, 
Dalt. 532. 


| Two El. S. H. acknowledged Two Judgments in Dh 


gits and to A. upon Bond, and was bound to F. in a Bond 


Land ex- his Debt to the King. A. takes out Execution 
* upon his Judgment, vis. Two Elegits; by one 
he has one Moiety of H.s Lands, by the other 
the other Moiety : Then Proceſs iſſued out e 
the Exchequer for the Debt aſſigned to the King 
Per Cur. It was Reſolved, 25 
1. This Subject's Title is prior to the King; 
and the King is bound by the Statute of 33 H.. 
2. Paſch, 13 Fac, B. C. Rot. 121. Crook's Cake, 
adjudged. The Two Extents are well executed; 
becauſe both Judgments are in one and the ſame 
Term, and no Priority between them, Had; 
pP. 23. Attorney General verſus Andrews. 


them. 


delivered and the Tenant may plead on the Eje&men, fiſh; 


only to | Elſe the Tenant would be turned out -unheard, 


Ejefment, delivered; it is Remedileſs, 3 Keb. 243. Fefer/mW 
9 and Dawſon. %%%Üͤö;C mea | 
The In Elegit the Sheriff ought to deliver the Moi 


to be deli- If the Land be firſt executed upon a Statut, 
vered by 


tained before the acknowledging of the Statute 
come alſo to the Sheriff, the Moiety of the Land MPar 
extended ſhall be delivered to the Plaintiff upon Wang 
the Judgment, 1 Brownl. 38. Freeman's Cale, Ruff 


Tht tort 


; WChap. 19. Ok Elegits; . 


gan, The Retorn, how to be made. 


Yall 077d. Tit. bat Writs need not be retorned, 
| $ Rep, 85; 


If a Man fue an Elegit upon a Recovery, and Cs. 5s. 
the Sheriff retorn, That he made Partition of the after an 
ds of the Defendant by Twelve Jurors; but 2 
e could not deliver the Moiety to the Parties 
wording to the Writ, becauſe all the Land was 
tended to another upon a Statute. He may af- 


ng rr have a Ca? ſa, for this Retorn is all one with 

H. Nibil retorned, Mich. 31 & 32 Eliz, Palmer 

ted; If one pray an Elegit, and this entred on Re. Record 
lameMeord in Banco, and takes out the Writ; and be- removed 
ard re the Retorn of it the Record is removed into before the 


be King 1. Bench, where the Judgment is affirm- ns 
d within the Year, and after it is affirmed to 
he Court, that the Sheriff had retorned his 


vent Writ in Banco; yet the Plaintiff may have a Ca- 
ven i, for that this Allegation doth not appear to 
card, ihe Court, and now it's impoſſible it can be re- 
n be Meorned here, and fo it's ſtronger than if a N;bil 


ad been retorned, Trin. 15 Fac. B. R. Andrews 
if : Elegit, the Sheriff ought to retorn the What Re. 

tent, and alſo that he hath delivered the orn. 

MIS. .-- | Ts 5 

Elegit need not to be retorned. Therefore if Where 

the Sheriff by force of an Elegit delivers to the there 

Party the Moiety of the Lands of the Defendant, 1 5 

md does not retorn the Writ; if now the Plain- . 

tiff will bring Action of Debt de Novo, the De- 

fendant may plead in Bar the Execution afore- 

„I ſad, though the Writ of Execution was not re- 

Thi torned, Earl of Leiceſter's Caſe, 1 Leon. p. 280. 

Fenruddock and Neumann. T2 Thy 


the Bailiff party had not any Lands, but only within the 


Pall. 532, there hath the Execution and Retorn of all Writs, 


. ED OE OD TINS N * 
3 —— —„— — — — — — 
- 
. 


Retom _ Te was found by Inquiſition on Elegit, that the I . 
where Defendant was ſeiſed of the Moiety of a Meſſu- 


. —_ not Right of his Wife; the Sheriff retorns, Quod vi. ne 


276 The Ollie and Daty of Sheriffs, Sec. 
Extent by The Sheriff retorns upon Elegit , That the 


hh Liberty of St. Edmundsbury, and that J. S. Bailiff 
who enquired and retorned an Extent by Inqui 
ſition, and that the Bailiff delivered the Moiety 
to the Party, and the Plaintiff by Vertue of that 


Extent entred. 2 
Per Cur. 1. The Bailiff may make ſuch Inqu. | 
fition by Warrant from the Sheriff. of t 


2. When a Jury by the Inquiſition find the = 
Seiſin and Value of the Land, the Jury ſhall er- bo 
tend all the Land; and the Bailiff in a Franchikc, 
The She. and the Sheriff where there is none, ſhall deliver n 
riff to de- the Moieties, and not the Jury, Cro. Car, 317, | 
Iver the Sparrow and Matterſoch. any N 


 Moieties, On an Elegit, averr ing no Goods were ſeiſed, rl 


and not ; B ert 
„it hath been held no Scire facias lieth; bur upon 

the Jury. 4 Heri fac? bare Seizure is an Execution, 2 Kd. I "7 

789, 821, Smith and Mildmay, — 


there are ape and Lands for Liſe, and other Lands in the aA 


to be in lute brevis, Cc. deliberari feei medietatem onmium £ 
Seyeralty. præmiſſorum, videlicet, medietatem medietatis unim 


meſſuagii necnon duo pomar necnon unum clauſum 

The Flegit was filed; the Retorn is not good, tor 

the Sheriff ought to have delivered to him the 
Moiety of the Lands jointly, ſo that the Tenant 

by Elegit may be Tenant in Common of a qu 
Fourth Part with the Jointenants: But by this I p.. 
Delivery in Severalty he had in effect but the 

Eighth Part; for the other Jointenant may oc- 

cupy the Land delivered with him in Common; 

if it had been duorum pomariorum, it had been 
New Ele. good. And he cannot have a new Elegit pro- 
bit. V perl); 


Chap. 19. Dkk Elegits: 277 
perly 3 but the Plaintiff ſhall make a Surmiſe that 
the Sheriff nale ſugpeſſit in the Execution of the 
Elegit, and then he ſhall have a new One at his 


. a the whole, and held the Coniſee out. The 
he Coniſee, to the intent he might have a full and 
perfe&t Poſſeſſion of the Whole, cauſed the She- 

de. if that he did not retorn the Writ of Extent, 

' WH en which it is entred on the Roll, Quod Vicecomes An Alias 
\- . inde fecit nec miſit breve ; an Alias breve ex- **tends 
aul facias may well be awarded. And the She- _ 4 
d, if cannot retorn, that the Land was formerly nl 11 
on Wl xiended by the old Sheriff, becauſe by the En- or not. 
Tm — the Roll it appears that no Execution gntry of 

ws done; but if the Entry be not, the ſame is Retorn om 

n Execution for the Party, though it be not re- the Roll. 
the WI berned, 2 Leon. 12. . 20. Coleſhill and Haſtings, 
qu. It was ſaid in 1 Reb. 91. That after one Flew New Ele. 
the MW rtorned, they cannot have another Elegie with- git with- 
ir on Continuances. But per Cur, the Courſe is not gut Con- 
„o make Continuances in the Roll, but awards . 
e Everally. And per Cur. if Nibil be retorned, he 
n may have a new Elegit; but if an Acre be re. 
od, bored, he can have no other. „„ 


- The Form of the Retorn of an Elegit with In. Retorn | 
Fa Piſition taken, 2 Sand. 244. Dalt. 5479. _ with In- 
this Sheriff takes Inquiſition upon Elegit, the | ba. 
the Plaintiff may enter immediately before the Re- 4 
oc: bern of it, 1 Rolls Abr. 338. Liſter and Bromley. rom, 
On; E 

cen ; | : ; 

WO „CC 
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WY recedents, war 


Retorn of Elegit with Inquiſition taken on it, MW in: 
Vide 2 Sand, 68. 3 = 
Upon a The Sheriff retorns Nihil as to Goods and Ml and 
Nihil. Chattels on the firſt Elegit; yet on the ſecond Ml and 
E lit a Leaſe for Years were taken in Execution, MW ma 
though the Suggeſtion for the ſecond Writ wa Ml «4 
of Lands, and nothing of Chattels, Mo. 341. 
Hunger and Fry, 5 „ 
S-veral Ihe Form of the Retorn of Elegit, Dalt. 231, 
Retorns. 222. „% Rs ie” 
For the ſeyeral Forms of the Retorns upon ſe. 
veral Elegits, Vide New Ret. Brev. from 206 to 
237, and 446, 449, IT 
| Retorn Upon Elegit the Sheriff retorned, That he 
muſt be had delivered to the Plaintiff Goods and Chat. 
on an In- tels of the Defendant's ad valentiam 201. per 4. 
 quilition; tionabile pretium , and ſhewed what the Goods 
0 were in certain; and alſo that he had delivered 
Twenty Acres of Land of the Defendants, Que 
eff medietas omnium terrarum per rationabile exten. 
tum; but retorned no Inquiſition, ſcil. per Sacre 
mentum 12. &c. Per Cur, There ought to be In. 
quiſition , and the Sheriff himſelf cannot extend 
it, Dyer 100. 5 3 3 
In Conſi- Plaintiff declares, where the Defendant had 
deration ſeiſed Goods of F. S. by Vertue of an Eli, 
he would ſued by the Plaintiffs and delivered to the Deten- 
protecute dant, being Deputy- Sheriff, he in Conſideration 
a neV E!- that the Plaintiff at the Requeſt of the Deſen. 
| git, a Pro- . 2 : | li. 4 
miſe to dant would proſecute another Elegit, and deli 
procure ver to the Defendant, and authorize ſome Per. C 


the Goods ſon to receive the Goods, promiſeth to procure 


to be 
found is 


the Goods to be found by the Inquiſition , and 


not good. to deliver the Goods to the Perſon authorized. 
Per Cur), the Promiſe is not lawful, the ſeiſing bs 


I chap. 19. Ok Elegits. ; 
the Goods by the firſt Elegit was not good, for 
want of an Inquiſition: And it differs from a 

WH Firi fac, fo that the Defendant is a Trepaſſor ab 

it, ne, and this Promile is to make good his Torr, 
and the Sheriff muſt retorn a Jury indifferently, 

ind and this Promiſe engageth him to the contrary, 

"nd and one part of the Promiſe being unlawful 

on, MW makes all Vicious, Sir Thomas Fones's Rep. Morris 

was nd Chaman, Carter Rep. 5 

41; A new Elegit iſſued upon Suggeſtion, that the Where 
Party had other Lands in the ſame County, for ſhall 7 5 

11, fit appeared that one takes Part of the Land ve oy 
pon delivery of the Sheriff, and accepts it, lie ©” 

ſe. cannot after take a new Extent; and if he does, 

; to WM its wholly void, for then the Record is ended, 

nnd the Attorneys of both Parties are out of 

he Court; but if it is found that he came into 

dat. Court, and ſurmiſed that the“ Party had other 

14. Lands in the ſame County, and prayed a ne- 

ods WM Elgit, he ſhall have it; for this is intended the 

red MW ficlt Day of the Extent retorned, and then it is 

ue WF reaſon he may wave it, and pray a new Extent, 

ten. MW for he never accepted of the firſt. Ao. 341. Hun. 

Fer and Fry. Cro. Elix. 310. Meſme Caſe. 3 

In. Aſter a full and perfect Execution had by Ex. Where no 

nd tent, and returned of Record, there ſhall never Reertent 

de any Re. extent upon any Eviction; but if the . X 

ad MW Extent be inſufficient in Law, there may go out 

it, 2 new Extent; as Elegit iſſued out againſt G. Eſq; 

en: who at the time of ſuing the Writ was Baronet, 

ion WW it was inſufficient ſince the Stat. 23 H. 8. cap. 5. 

en. Co. Litt. 290, ec. EE 


el. Of . „ and the Retorn, Vide Fullwood's 
: 


279 


et. Caſe, 4 p. Vid. W. 2. 6.17. 2 Inſt. 39. 
ue YEE * | 
ed. 4 n 
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There Execution ſpall be awarded upon Elegit, an 
N how the Sheriff ſhall demean bimſelf upon it, and 
what Lands ſhall be delivered, and the Retory, 


More If more than a Moiety be delivered upon the 
thana Elegit, it's for the whole, Siderfin p. 91. Bey 
Moiety. and Wheeler, : =D | 
Of the Sheriff's Extent of a Term, Vide Ti, 

Heri fac. = l 
How de. The Sheriff may extend or fell a Leaſe, and 
| livered, this Sale ſhall bind the King, becauſe but a Cha. 
if tel, and no Covin in the Caſe, 8 Rep. Sir Georg 
Fleetuuod's Caſe. Judgment in Debt againſt a 
Jo0ointenant for Life , who releaſeth to the other 
| and dies. The Plaintiff ſues Elegit. Per Cur, the 
| Releaſe being his own AC ſhall not diſchatge 
| 


his Moiety of the Execution, for by the Accep- 

tance of the Releaſe he has deprived himſelf of 

= ius accreſcendi, 7 Rep. 78. Lord Abergavemy' 

What , A Rent ſeck ( where there is not any Redif 

pet be ſeiſin) cannot be delivered ut liberum tenemen- 
delivered. um, Cro. Eliz. p. 656. Walſal and Heath, Annui- 

ty certain is extendiable by Elegit, Cro. Fac. 78, 

25  - una | 

Mannor. Where the Sheriff extends a Mannor by tht 

Name of Acres, Land, Meadow, Wood; no 


ER | ot Ha paſſeth, Owen's Rep. p. 4. Brag and 
Metesand In Elegit the Sheriff ought to deliver the Moie I tht 
Bounde. ty by Metes and Bounds, Hutton p. 16. {tu 


Grounded Upon Recovery in C. B. againſt G. the Plain - 
upon a 75. tiff prays Elegit to the Sheriff of London, where 
Hetum. the Action was brought, and to the Sheriff of 
Do | Lancaſter, (as the Courſe is) by Sci. fac? directed 
to the Chancellor of the County Palatine, and this 
Felt appears to be grounded upon a 1e 


fil 


<A RY > &® S*. 


5 TF =. 


Chap. 19. Ok Elegits. 
ut made by the Sheriff of London, that G. had 


1 
10 
10 
e. 
. 
of 
0 
is 
75 
i 


nothing in London, ubi revera they never made 
ſich Retorn, and upon this the Sheriff retorned 
that he took a Leaſe of Tythes, which the She- 
nf delivered to the Plaintiff, as the Goods and 
Chattels of G. for the Debt, and that G. had 
not plura bona, &. Per Cur', no Retorn being 
made by the Sheriff of London, and it appear- 
ing that no Teſtatum was ever awarded, it is Er- 
ror, for the Plaintiff in B. C. might have taken 
bis Elegit immediately into London and into Lan."Elegit in. 
aer, yet he hath waved this Benefit, and 10 ee 
zrounds his Execution upon a Teſtatum, which caft _ 
glalſe, and now G. ſhall be reſtored to his Term any other 
gain; for the Sale and Delivery of the Leaſe Counties. 
to the Party himſelf on an Elegit is no Sale by On Salect 
force of the Writ, and it is in Law but a bare a Term 
Delirery in Specie, and upon Reverſal ſhall be where the 
reſtored in Specie, and doth not alter the Proper- Term 
ty abſolutely, but attends the Goodneſs or Illneſs . : 
of the Execution. But if the Sale had been to or _ 
a Stranger for 100 J. though the Value had been 
1000 J. yet upon Reverſal he ſhall not have the 
Term, but the Money, for it is the Folly of the 
Party that he did not pay the Judgment: So on 
dale by Fi. fac? the Term ſhall never be reſtored, 
Vide ſupra Cro. Fac. 246. Tebv. p. 179. Goodyear | 
and Ince, Tetv. 180, Vide, where there ſhall be a 
ine or no - f 2 Sy , 5 
no Retorn be upon Elegi#, the Party after Sci. fac“ 
the Year and Day ſhall have a Sci. fa. and after 2% An 
tis a new Elegir, Mo. p. 24. 1. 833. OO 


—  # A 


"The 


Pr 
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The Shmiff*s Office about Execution for the Rin 
| | Debt. EE 1 | 


Aſter the Stat. 33 H. 8. c. 39. was made a 
levying of the King's Debt, the uſual Proceſs toty 
Sheriff at this Day is, "OY 


ob diligenter per Sacrament. proborum & 
galium hominum de balliva tua inquiras, & 
quæ & cujuſmadi bona & catalla & cujuſmodi pr 
idem debitor babuit in dicta balliva tua, &c. H 
omnia capias in manus noſtras ad walentiam dei 
pred. & inde Fi. Fac. debitum pred. Cc. Et ſ fm 
| bona & catalla prædidli debitoris ad ſolution. dili 
prædict. non ſufficerent tunc non omittas propter ap 
quam Libertatem quin eam ingrediaris & per ſans 
ment prad. proborum, & c. diligent. inquiras qu 
terras & que tenementa & cujuſ modi Annui vali 
idem ( debitor ) babuit ſeu ſeiſitus fuit in dicta balin 
tua, Orc, Et ea omnia & ſingulg in quorum na 

but jam exiſtunt extend. fac. & in manus noſtra 
pias, c. Et capias pred, ( debitorem) ita qu 
babeas corpus pred, (debitoris) ad ſatiifac. nolu 
debito pred. 5 


Retorns. For the Retorn of Extents out of the E 
15 quer, Vide New Ret. Brev. from p. 50. tov 
idem 250, &c. e — 1 


If Goods Whereby it appears, that if the Goods an 
be ſuffici- Chattels of the King's Debtor be ſufficient, 


| ent, the ſo can be made to appear to the Sheriff, whe! 


Lands are 


upon he may levy the King's Debt, then oug 
3 595 the Sheriff . — Lands of the Del 
tor or his Heir, or of any Purchaſor, or Te 
| £ tenant. | | EE Rn 
The King If one extends a Statute Staple at the Suit ( 


And rho A. the Sheriff extends the Lands, and takes il 


00 


oods, and ſeiſeth them into the Hands of the 

ing, but does not make Livery, and- after a 

Writ of Prerogative of the King illues out of the 
xcbequer, and commands the Sheriff to levy the 

ing's Debt of B. (viz.) 100 l. of the Goods of 

£ Debtor ; and it he had not ſufficient, then to 

xtend his Lands ; and this is delivered to the 
heriff after the firſt Writ of Extent, but that 

vis not retorned. The Sheriff in this Cale ought 
execute the Extent for the King's Debt; be. 
ale the Property of the Goods and Lands p, operty 
ere not in 4. before they were delivered to of che 


ao m by a Writ of Liberate, and the Goods being Goods not 
un eied into the Hands of the King for the Ule ne. 


ff the Party, were Priviledged from all other 

r xccutions, but that of — King only, 2 Roll. N 
(br. 158. Dyer 67. Stringfellow's Caſe. Hob. 339. 
e Where the Officer without any Warrant or Where 
Authority ſhall levy any Duty for the King, and Officer 
hall after account far the ſame in the Exchequer, conver- 

pr otherwiſe pay the ſame to the King's Uſp, atoms 
here the Officer ſeemeth Chargeable but as a Felony. 
eſpaſſor ; but if he ſhall convert the ſame to | 
b own proper Ule, it is Felony. 5 
If a Man be bound in a Statute-Merchant Execution 
(and does not pay the Debt at the Day) Execu- on Sta- 
tion ſhall be done thereof in this manner: The K N 
Coniſee muſt come to the Major, or other k. 
Officer, before whom the Statute was acknow- 
edged, and pray him to certify the ſame into 

the Chancery, under his Seal, Cc. and if he will 
vhereWnot certifie it, then a Writ of Certiorari mult be 

oog ed forth of Chancery, directed to the faid 

| Officer to cettifie the Acknowledgment of the 

laid Statute into the Petty-Bag Office in Chancery, + 
Ind upon the Certificate a Writ of Execution; 

uit e ſelicet, Firſt, a Capias ſhall go out to the Sheriff 
es M 2p2inſt the Body of the Coniſor (/i Laicus fe. ); 


EN 


pranchiſe. Tho' it be within a | Franchiſe, the Sheriff 15th 


_ Clerigus. 


Sureties, 


Statute The Statute ought to be ſhewed to che Com 
ne wed. where the Certiorari is retorned. N 
= The Credicor, out of the Profits of the Land, 
js to find the Debtor Bread and Water in Prim 
Vid. Dalt. ſh. 199, 120, S. 
. 5 of Statute-Staple. 
Staple of 


two Sorts. A Statute.Staple is of two Sorts: 


the next Quarter, or if he cannot be found 
Facias ſhall be appraiſed by a Jury, and ſhall 


delivered to his Creditors by a reaſonable Tim 
to hold till the Debt be fully paid; and yet th 


And this Writ may be Retornable into the Ch 


The Olite un Diagn thieith, N. 


but the Debtor, after he is taken, hath Lit 
given him (within a Quarter of a Year) to f 
his Lands and Goods to diſcharge his Dehy: 
And if he do not agree for his ſaid Debts withy 


then all his Lands and Goods upon Extni 4 


Body of the Debtor, if he be taken, ſhall reman 
in Plilon until the Debt and Damages be pai 


or B. R. 


execute it himſelf. 

If the Sheriff retorn, That the Debtor h: 
Clerk, then an Extent ſhall go out againſt hi 
Lands and Goods only. 

If the Debtor find Sureties, they ſhall be o. 
dered in all Things as the Principal; /cilicet, A 
to the Arreſt of their Bodies, and Delivery of the 
Lands and Goods. 


1. Per Stat. 26 Ed. 3. cad. 9. & fe proprig 
 dicitur, and is acknowledged before the 
Mayor of the Staple. 

2, Per Stat. 23 H. 6. c. 6. before one of the 
Chief Juſtices, or beſore the Mayor and 
Recorder of London, Dali, 122. 


il, 
f 


Ne 


. ö 
0 


up. 19 · Of Exetution vn Statutes, 285 
em A Statute. Staple muſt be certified in Chancery Statu; 
a Statute- Merchant, and on that Certificate Ex. Stepſe. 


buon ſhall go preſently forth againſt the Body 
tal; Lieu, ſu, and Lands and Goods of the Co- 


For, retornable into Chancery, in the Perry- Bag 
Mice there, and not into B. C. or B. R. as Sta- 
te. Merchant. | 


The Sheriff on this ſhall take the Body 
te the Coniſor, and per Sacramentum proborum, 
na. preſently extend, and prize and ſeize 
Pat the King's Hands his Lands, Goods and 


tels, and ſhall certify the Appraiſement into 
"ah which the Coniſee ſhall have a Liberate 
o the Sheriff, to deliver theſe Lands and Goods 
) the Value of his Debt; and ſhall not be deli - 
ed to him by the Sheriff before the Liberate, 


F Retorns on Statute Merchant, Staple, and Recog- 
cuti0ns. e 2 


Before I ſpeak of the Retorns, it will be 

Kredſul to conſider the Writs themſelves, and 

e different Forms of them, for they are the 

deriff's Directions. 5 

The Writ of Execution upon a Statute- Mer. Statute- 

ant is ſor Lands and Goods thus: Merchant 
Ueid Vic? omnia bona & catalla terra: & tene. 


3 menta que fuerunt prædicti (le Coniſor) ſine 
atiome Liberari faceret per rationabile pretium & 
tentum tenend ut liberum tenementum, & . 


And he is not commanded to do it per Sacra. 
enium proborum, Cc. 5 
e ut 


Effect of So that as ye may obſerve by the Forms, by 


- erf But in a Statute. Staple and Recognizance, the) 
ene firſt Proceſs is to take his Body, Lands and % 


286 The Office and Duty of $keriffs, 8e bs 


But the Writ of Execution upon a Statuten be 
le, and upon a Recognizance in the nature of Wor © 
it (on 23 H. 8.) is, 


Vd Vic omnia terras & catalla per Sang ear 
mentum proborum & legalium hominum 4 
Hballiva ſua per quos, &c. juxta verum wa 
rem diligent' extendi & appretiari faceret & eto 
manum noſt ram ſeiſiri faceret ut ea prefato-(\ 
Coniſee) quouſque ſibi de ſumma preditta (ai, ben 
fatlns fuerit, liberari faciamus, &c. Et quali 


C. 


tbeſe force of the Writ on the Statute- Merchant, th 

Writs. Sheriff may deliver the Lands and Goods pe 

ſently upon the Extent to the Party. But by ths 

Writ on Staple-Statute, or Recognizance, in the 

nature oſit, he is to extend the Lands and Goods 

and to ſeiſe them into the Hands of the King; Len 

but not to deliver them to the Party without ; 
Liberate. 85 


Difference The Proceedings in a Statute-Merchant, is a un 


bert Capias, and if the Sheriff thereupon retorn 1 
ing, in a Cepi Corpus, then he ſhall remain in Priſon : 
$:4rure- Quarter of a Year, within which Time he may 
Merchant, (ell his Goods and Lands to pay his Debts, and IM. 
and Ses, this by the expreſs Words of the Statute of 15 H.). Net 
ite. Saple c. 16. but if the Sheriff retorn Non eſt invenu, ll 
Ser wat ſhall be granted of his Lands and 
300ds. 


dier Re- * * | 
57 bag Goods all in one Writ; for this is by the expreb 8% 


Words of the Statute, and a more ſpeedy Rece- e 
dy than the Statute- Merchant. 4 
we i wow low: 


Chap. 19. Ok Retozns of Extent. 28 
Now on a Statute-Staple and Recognizance, Coniſor 
he Writ of Execution upon retorn of the Coni. dead. 
or dead, is to extend the Lands nec non catalla, 

hich were of the Coniſor at the Time of his 
Death: And this is the Conſtant courſe, as ap- 
wars by Records of Extents which ate in the 
bole, „„ 
On Extent of a Statute- Merchant the Sheriff v eft in. 
etorns, That the Body cannot be found, and venus. 
hat he had extended the Lands, and delivered 
hem to the Plaintiff, Reg. 146. 

The Sheriff may retorn Non eſt inventns, nee 
bet bona nec terras ;, the Sheriff retorned the 
oniſor mortuus, Dyer 299. 
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= 
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Upon Extent of a Statute-Merchant or Staple, clic, 
a he Sheriff may retorn, That the B is _ 
ore Clerk. If he retorn Tarde, or Mandav? Ballivo Turi. 

the Lbertatis, he ſhall be puniſhed. 


Lands in Ancient Demeſa ſhall be taken in Ancient 


the 
ods W-xecution on a Statute ; but not Copyhold- Pemeſa 
ng; nds, 4 Rep. 67. - 5 Rep. 105; Lands. 


Where the Debt of the Coniſor appeareth in pee. Sim. 
be Retorn, there of neceſſity his Selin muſt be * _ 
ound to be of an Eſtate in Fee-Simple only, 

Der 299, G7 * | 
Execution upon Recognizance per Stat. 32 Hg. Recogai- 


may {WF 6. hath the Effect of a Statute - Staple. Vance: 

N. Netorn' Liberate poſt Extent' fact' ſuper Oblig? 

nu Statut Stapulæ. N 

and . . . 
Irtutute, & c. Liberavi infranominat B. S. ma. 

the neria terras & tenementa infraſcript haben 

and i afſignat' ſuis ut liberum tenementum ſuum 

preb nwuſque ſibi de debito infraſcripto una cum damms mi- 

2[me- 1 Of expenſis ſurs plenarie fuerit Jat i fact prout, 


de, Vide Dalt. 261. New Ret, Brev. 338. 


Retorn? 


288 Che Hinte and Duty ol Sheriffs, & 

Retorn de Extent? ſuper Recogn? vel Sta' Th 

V. fins brevis mihi diretr cepi corpus l ©, 
Y nm 


nat” W. W. cu us quidemt corpus ad d 
locum infra content paratum babeo prout ini Th 


mibi præcipitur. Ch 
. 1 | y 
Rai Exeentionis ifins brevis pater in quali en; 
Inquifitione huic brevs annex. Ca 
IL 
A. B. Armig. Vie 
Wan Toa ee, cap gg. C. iv | 
pred. 12 die Jan. Anno, & c. coram A. 
Armig. Vic. Com. prædict. Virtute brevis Dom. Rig 
mibi direct. & huic Inquiſition annex per Saut 
mentum T. B. &c. (Et fic XII.) qui dicant ſy! 
Sacramentum ſuum quod W. W. in brevi prall 
nominat. die recogn. debit” in eodem brevi ſpec full | 
ſeiſitus in dominico ſuo ut de feodo de & in nam tor 
de A. in Com. præd. clar. annui valoris in mii F 
exitibus ultra repriſas 100 l. Es ulterius Jui m 
toren pra dict. 1 4 Sacramentum ſuum previ gt 
dicunt quod pred, W. W. die recognit ions debiti ai 
feu unquam poſtes nulla babuit bona ſua catali ver 
ö * al. five plura terr. ſive tenementa in Com. pra ac 
ad eorum notitiam quod extend. appretiari aut nc 
manus dicti dom. Regis capi aut ſeifiri poſſint. M; 
quidem manerium terr, & tenementa prædict. eu 
pertinentis Ego præfat. Vic. die captionu buſ Ele 
ax. ag cepi in manus dict. dom. Regis per Extend. 
præd. In cujus rei teſt imonium tam ego prafat. Jude 
quam Furat, pred. huic Inquiſition. ſigila e 
 alternatim appoſuimus die anno & loco ſupradi | * 


Cc. | 
FF, A, B. Armig. Ve. 


5 ; : Exte q'4 


bs - 
— 
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Chap. 19. Ok Executions on Statutes. 29 
Extent on a Statute-Merchane iſſued out Retornin» 
. gainſt R the Coniſor; the Sheriff retorned, ſufficient, 
„That the Coniſor was poſſeſs d of divers Goods, 
and ſeiſed of Lands, which he delivered to the 
Coniſee, and that the Coniſee accepted of the 
Land; and becauſe the Sheriff did not retorn, Walls abi 
That he had not any other Lands, Goods ar 217. te. 
Chattels 3 it was adjudged Inſufficient, and a 
new Writ awarded; tho' ſome held it was well 
enough in the Cafe of a Coniſor, but not in the 
Cale of a Purchaſer, 1 Brownl. 37, Fletcher and 
Rbinſom, 8 | 


Note, If the Coniſor be retorned dead, Exe- If the Co. 
cution ſhall be granted againſt his Executor, niſor be 
without Scire 2 to have Execution of his GE 1 5 

Goods; ſo againſt the Heir and Tertenants to ber 
of his Lands without a Scire fac : Cure. 
Raa 98,0 OTE 


If the Sheriff do not retorn the Capias, or re- Puaiths 
torn Tard2, or that he directed it to a Bayliff of ment of 
2 Franchiſe, he ſhall be puniſhed, and yield Da- Sheriff; 
mages to the Party grieved, according to the Star 
tute of de Mercatoribus, V. 2. c. 39, B 
Iso Inquiſitions taken at ſeveral Days by ſe- Two In- 

jeral Juries upon one Statute- Merchant, were quiſitiong 
adjudged naught: One was taken of the Langs, upon one 
ind the other for the Lands and Goods 1 Stetute, 

If another had theſe Lands in Execution by fr the 


dheriff ſhal] retorn the ſpecial Matter; 5. e. in in Exegys | 
Wile firſt Caſe, chat he hath extended the Land tion. 
the Defendant : But he cannot deliver the 

me to the Plaintiff, for that another had the 

kms in Extent before, Dalt. 123. 


„ 


Legit, or is in by Difgent ; in ſuch Caſes the Lands bg , | 4 


+ as . * 
— 
dau we . 


290 
Gathering 


che Goods. may gather the Goods all into one Place to be | 


- 


| Stire fa, Note, If Lands delivered in Execution Con: the 
__ Statute Merchant, Staple or Recognizance, o 
rit o 


Execution, 
where. 


. ; We Pon . * * * nnd ASS... EY * R * 9 R _ 
* 5 * - * * 5 * "a / 4 a... 
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levy the Reſidue, per Stat. 32 H. 8. c. 1.1 I. 250 
290. 5 Rep. 87. 5 | 5 : TY 


an Extendi facias ſhall be executed by them, or 


tried in . x and it is not in the County 


The Sheriff having an Extent upon a Statut, 


viewed and appraiſed by the Jurors, and he j the 
not a Treſpaſſer, Ao. 563. Attorney General ven Bre 
Cr ocker . | | | | 


As to what Lands, &c. ſhall be extended upot | 
Statutes, &c. it does not properly belong to thi 
Treatiſe which hath a reſpe& only to the Office 
of Sheriff; but ſee Dalt. cb. 26, 


upon Recovery of Debt and Damages) are lau- 
fully recovered or evicted out of the Poſleflion n 
of the Coniſee, before his Debt and Damages be 


ſatisfied, he ſhall have Scire fac?, &c. and upon 1 


this a new Writ of Execution or Re. Extent to 


Nine alſo, It is 2 Queſtion in 2 Brownl. 20 
King James incorporated the Mayor, Baylif 
and Burgeſles of Berwick, and granted to them 
the Execution and Retorn of all Writs; Whether fe 


by the Sheriff of Northumberland? 
Some ſaid, Berwick is Engliſh, which appears 
by the Act of Parliament which confirms the 
Letters Patents, and alſo they ſend Burgeſſes u 
Parliament. TT „ 
Others ſaid, It is a part of Scotland, and a 
Sheriffwick. An Obligation there ſhall not be 


of Northumberland, nos part of it | 


Chap. 19. Ok Retoms on Scire fac. 291 
By Siderfin p. 38 2. our Laws are not current 

there: But yet in Fackſon and Criſp's Caſe; Local 

Breach of Covenant at ' Berwick tried at Bel. 

fd in Cumberland, 2 Brownl, 270. 2 H. 7, 31. 

26 H. 23. 8 
For Execution upon a Recognizance, vid. Dal. Recogni- 

ton of Sheriffs, ch. 27. AZinunce. 


Retorns on Scire facias. 


Scire facias is a Writ Judicial, directed to the 
Sheriff, Cc. and is uſually to warn a Man to 
come and ſhew Cauſe to the Court, &c. why 
Execution of a Judgment ſhall not be done. But 
this Writ ſhall not be granted before the Year 
and Day paſt, after Judgment given, Dali. 161. 
Conifor in a Recogniſance dies, Scirt fac goes Retorn 


: | rs avatar not Agrees 
apainſt his Executors, & Herdes terrarum, &. ag wick 


26g Sheriff retorns, That he had no Executor; & the Writ. 


Scire feci W. H. filio & heredi predict, M (le Co- 

wſor.) This Retorn agrees not with the Writ, 

i v it may be good, 3 Rep. 15, Sir William Her- 

hw [To 3 

eu Scire fac? on a Recognizance in Chancery againſt gur Reg, 


tee who was retorned dead, then a ſecond Scire in Cane. 


e iſſued againſt the Heir of C. and againſt the Te- 
nants of the Lands of C. which he had tempore Re- 
pnitionis vel poſtea. The Sheriff retor ned C. Ter- 
tenant, and omitted to retorn any Thing againſt 
the Heir. This a Non. retorn of the Sheriff, and 
not a Milretorn, and is not aided by any of the 
Statutes of 32 H. 8. or 18 Elix. or 21 Fac. of 
Jefail. It's Error: The Tertenant without the L, fe. 
Heir ought not to be charged; therefore the ſummon- 


Recogni- 


the Parol ſhall demur, and the Tertenant ſhal LANCE, 


V 2 have 


The Heir 


Heir ought to be ſummoned, for the Heir may ed as well 
lave a Releaſe to plead, or other Matter to bar as Terte- 
the Execution. Alſo if the Heir be within Age, nant, on a 


n * E 3 * 0 * 
» - o . 8 
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jn the Re-; 
torn 


coniſor Scire fac to have Execurion on a i Recopni 
retorned zance. The Sheriff retorns the Coniſor dead; 


"0. the Sheriff rerorns no Heir, and the Terte- 


: "Tenents Scire fac t to 8 the Sheriff retorm 
fummon- they are Summoned, la forme, 2 Sanders 6, 8. 


 Errires mas Middleton's Cale. 


„ 


The Omce and Outy of Sheriffs, Kc. 
have Advantage thereof: And a new eie fat 
iſſued ad Informand' Curiam ; and the Retorn Wa 
That he had not any Lands in his Bailywic 
that deſcended to his Heir, nor any Heir within 
his Bailywick, and good enough; tho? it had 
been better, if he had retorned who was Heir, 
and that he was warned, or that there was ng 
any Heir in the ſaid County, Cro. Car. 295. Em 
and Taunton. 


Want The Writ commands the Sheriff to give No 
of the tice to the Tenants of the Land in Fee-ſimpl, 


Writ not and the Sheriff retorns not, That thoſe which 
anſwered lie had not retorned were Tenants of the Land! 
in Fee ſimple, and ſo the Words of the Writ ar 
not anſwered, 1 Brownlow Rep. 145, 146. 
So many The Sheriff may retorn 24 Teitenents of the 
Tenants: whole, and every Tenant may plead in diſchatg 
of himſelf, or he may retorn , That each 
Tertenant of ſo many Acres, 2 Keb. 6o1, Hes 
ſhaw's Caſe. 


dead. other Scire fac Iſſues againſt the Tertenants of 
the Coniſor, on which the Sheriff retorns a Sem 

feci to V. and R. Tenants; and further, that there 

was no Heir nor any other Tenants, quibus Scit 

fac poterit, & la forme, 1 Keb. 621. 2 Sanders 6. 

| Fefferſon end Moret os. 7 
Nullus he-. Scire fac againſt the Heir and Tertenant, 


nants appear, & ta form, 2 Sanders,” Jeſſe? 
Caſe. 


= 232. 
Seire fac“ Scare fac ad a Errores muſt be deliver 
ad audiend ed to to the Sheriff, 1 Rolls Rep. 329. Sir 706 


Chap. 19. Retoms on Scire fac” 


ral Retorn, and the Writ is Special, Pra. Reg. 
tit, Retorys, 


1 Irtute if ius brevis nibil direct per A. B. & 
fich C. D. probos & legales homines de Balliva 
an; * Scire fec Infra nominat J. S. 4d. (it Coram Fu. 
nbi Domini Regis (if it be in the Common- 


Pleas) vel coram Domino Rege (if in the King's. 
th] Bench.) vel coram Baronibus Domini Regis ( iin 
the Exchequer) ad diem & locum infraſcript. ad 

fend, & proponend. (i quid pro ſe babeat vel dicere 
Gat quare, &c. (according to the Matter contain- 


ed in the Writ) prout mibi interius præcipitur. 
oni | Infra nominat. A. B. nibil habet in Balliva mea 
Wh fo quod ei Scire facere poſſum, neque eſt inventus in 
« een (if the Retorn be in Chancery) — 44d. 
Fm 7am Domino Rege in Cancellaria. 
4 * | Nibils retorned countervail a Scire 
„ er: 


To Scire fo ſur Recogniſans, Sheriff retorns 
that the Defendant is dead, 2 Sanderſ. 1755 
Scire fac. Vid. Tertenants, The Sheriff retorns 

fo they are Summoned, 2 Sanders 8. ET 
or the ſeveral Retorns on Scire facias, vide 
Naw Ret. Brev. from 283. to 396. 


V 3 The 


If a Special Scire fac do Iſſue forth, a Nibil Special 


innot be retorned upon it, for Nibil is a gene- N fac 


The Retarn of the ſec6nd Scire fac | ought to Re. of the 
bear Date on the Retorn of the firlt Scire fac. ſecond 
| Scire fac 
4 I A A | h þ to 
Retorn de Scire fac. e e 


Sheriff If a Capias Utlagatum iſſues to the Sheriff to 


294 The Office and Duty of Sheriffs, &c. 


The Sberiſf's Demands, and Office, as 10 Outlaurin Lo 
aud Capias Utlagatum, and Retorn. we 


The man- He which is ſued in a Perſonal Action, if he i 21, 

ner of ſu. do not appear on the Mean Proceſs, then the Wl Ca 

ing to the Exigent 1s directed to the Sheriff to call and pro. MW tus 

Outlawry claim him in five County-Court Days, one aſter 

another, to anſwer to the Law; and when up 

on the Exigent the Sheriff retorns quod non com. 

paruit, upon his Retorn the Plaintff ſhall hare 

a Cap.U:lagatum againſt the Defendant ; but if the 

Defendant appear upon the Exigent, he ſhall haye 

a Superſedeas, e 

Retom Where upon the Exigent the Sheriff retorneth 

reddidit ſe. Reddidit ſe, he muſt have the Body in Court at 

the Day of the Retorn of the Writ, except the 

JJ 8é 

Coroners The Sheriff may retorn the Coroners were 
"____ . 0 

As for the Forms of theſe Retorns, vid. Dal. 

cap 59. and New Ret, Brev. from 237. to 245 

'Baylif A Capias Utlagatum is a Non omittas in it ſelf, 

of a Fran- and therefore the Bailiff of a Liberty cannot 

chiſe can- Execute a Cap. Lilagat. and if the Party be in 


* 18 Hands of the Bailiff, the Sheriff may take 


not to put take the Party, and to enquire what Lands and 
_ 285 Tenements he had, the Sheriff finds by Inqui 
&m.. ſition that he is ſeiſed of many Lands, and con- 
ſeſſion. *. 
© tinues Poſſeſſion in them, he cannot put the 
PAry out of Poſletlion by Force of that, IWVindh 
„„ ) 


ho 


W , dl. as ata * . 
* © RP 4 f i * F * 1 TY 
"0 * 5 1 * , 
* 
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Chap. 19. Ok Outlawries, oc. 295 
An Outlawry retorned in London in theſeRetorn ag 
Words: Ad Huſt ing. tentum in Guildhall Civitatis tothe Hu. 


ri London tali die A. B. exactus fuit & non compa- 2 8 
wit: This is no good Retorn, becauſe there are 
two Huſtings in London, one is de Communibus 

be Placitis, and the other is de Placitis Terre in ſuch 

the Caſe the Retorn mult be apud Huſting de Communi- 

ro- WY bus Placitis, . | 

ſtet BY The City of Norwich is within the County of Ri. where 

up Norfolk, Alſo it is a County in it ſelf, which may og Fo 0 

n. hold Plea. And therefore if a Retorn be made 5 | 

ave in theſe Words, Ad Com tentum apud Norvicuns 15 

the in Com. Norfolc. This is not good, for that it 

ave WW may have two Intendments, (ſcilicet) that the 
County which was held there was for the City, 

eth or for the County of Norfolk: But if the Retorn 

t at WW be in theſe Words, 4d Comitatum Norfolc' tentum 

the aud Noricum in Comit. Norfolc. it is good, for 

MW now it cannot be intended, but only that their |, 

vere County was held for the County of Norfolk, - 
rH 7. 10. . n 0 Re 

Dar In a Cap. Utlagat. the Sheriff retorned, that ProteQti. 

5. che Party who was arreſted had a Protection on re. 

gel, from a Peer of Parliament, it is ill; and Day borned. 

mot I was given to the Sheriff to amend his Retorn, 

e in Winch p. 24 _ „„ 

take Proclamation was directed to the Sheriff of Proclama- 
Cheſhire againſt J. H. and the Writ was retorned, tion re- 

f to Ta die ad Comit. meum tent. en le Shirehall, &c. torned. 

and Proclamationem fect ac eod. die ad General Seſſion, & c. 

qu WY Froclamationem feci; and this Matter was pleaded 

con- in avoidance of the Outlawry to reverſe it, be- 

the caule the Proclamations were made one Day, and 

Vil the Writ was 5ribus {pecialibus diebus, R. 

Per Curiam, It is an ill Retorn, and the She- 

F nff was amerced for it, Goldsborough 111. 

9 3 


V4 


By 


A 


x . 1 _ | $ | 
296 The Office and Duty of Sheriffs, &. cha 
| Lindon, By the Cuſtom of London the Writ was direct 
ed to the Sheriff of London, and not to the Cora, 
ner (who is Mayor.) . 

Netern The Retorn of the Outlawry out of London in grew 
Outlawry B. R is generally made without ſaying per jul. WM Ti 

EE tium Coronat. 2 Rolls Abr. 806. # 
Error. Error to reverſe an Outlawry in the County 
of Lancaſter, for that the Sheriff retorned d. al 
Com. Lancaſtriæ tent. ibid. where it ſhould have 
been ad Com. Lancaſtriæ tent. apud Lancaſter, or at 
ſome other Place certain, and it was reverſed, 
9 Rep. 94. Dyer 105. WE 
Retorm The Exigent was retorned, ad Com. tent. apul 
Exigent. caſtrum de Exon primo exattus fuit, &c. and becauſe 
it was not ſet down in what County, it was held 
| Reverſa), to be Erroneous. One was retorned Outlawed, 
and for that it did not appear that it was jr 
judicium Coronatorum, it was reverſed, and tha 

without any Writ of Error. 


wp. 1. V7 Irtute iſtius brevis ibi direct. cpi corpus A. R 
Cop. A V e iſtins brevis mibi direct. cepi corpus 


imfra. nominat. cuſus corpus coram Tuſticiariit 
Tom of 1 ra. ſcript. ad diem & Locum infra-content. para, 
| Retorns. aher prout inrerius mibi præcipitur, raſiduum ve 
Executionis iſtjus brevis patet in quadam inquiſitione 

buic .brevi annex. „„ 55 

So on non eſt inventus, refiduum vero, Oc. 
 Inquiſitio Indentat. capt. apud, Cc. Qui; dicunt ſu 
per Sacramentum ſuum qd. J. S. in dicto brev. nomi. 
nat. nulla Bona neque Catalla Terr, ſive Tenementa 
Babait aut tenuit in Com. præd. die Fovis prox. poſt 
Feſtam Sanct. B. Martyr. Anno Regni Domini Regis 
nunc tertio in ditto brevj ſpecificat. nec unjuam poſtea, 
June in manu, dittt Domini Regis capi ac ſeiſiri poſſunt 
ad notitiam Furatorim vad In cujus rei Teſt ims- 
nonium tam figillum Com, præd. quam Furatorum 
pra. 7 I _—_ Indem at. ſunt appenſa dat. die 
fo ? = p . i . Othe ſ 


% 


hap. 19. Ok Ontlawries, Gr. 


Ocher Retorns in Capigs Utlagat. Vid. Dalton, 
„25. 6p. 54. New Ret, Brev. 100, 161, Oc. 
Retorna de Exigent, vid. Dall. 236. New Ret. 
in Wprev. 238, &c. 
is The Judgment 1 is, Ideo Utlagat Coronator? , "ao 
1 Inſt, 288. 
ty WM The Profits of rank of the Perſon outlawed 
al Win Perſonal Actions, the Sheriff may ſeiſe with- 
Ve Nout any * and alſo the Goods. 
at 
d, 
CHAP. 
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CHAP. W 


Where and in what Caſes Act ions lies againſt a Sl. 
riff for a Reſcous, and what Action, Diver 
between Mean Proceſs and Execution: Where ib 
Sheriff makes himſelf chargeable by his Reten 

| Where and what Remedy againſt the Reſcouſa 
by Action or Indidtment. Of Retorn of Reſcou 
What « good or not. Of Laying the Action, anl 
how to declare. Of Reſcous and Pleadings in i 
The Venue in thu Action. 5 


0 Reſcous. 


Where and in what Caſes Action lies againſt tie 
Sheriff ſor a Relcous, or not. 


If in the I. in the Arreſting the Party is reſcued, be t 
Arreſting. I on Execution or Mean Proceſs, no Action 
for this lies againſt the Sheriff: And if the Pr. 

1e in ſoner be arreſted on Mean Proceſs, and as he i 
data bringing to the Gaol he is reſcued, no Action 
to Giol on lies againſt the Sheriff, for the Sheriff cannot be 
Mean ſuppoled to have the Poſſe Comitatus upon every 
Proceſs. Mean Proceſs; aliter if it be upon Execution, 
there Caveat Vicecomes. But if he be arreſted 
If upon Mean Proceſs and brought to the Gaol, 
brought then it's no good Retorn for him to ſay, the 
to the Gaol was broken and ſo he was taken from him. 
Gl. And therefore, Action on the Caſe was brought 
| _ againſt the Sheriff of London and Middleſex on 
_ Eſcape; they plead, they have taken the Party on 

a Latuat, and that in bringing him from Jing: 

tan to the Gaol, Reſcozs was made of him from 

them, and ſo retoin the Reſcout, 16 Ed 4.3. 

Baſtard Faulconbridge's Cale, 2 Bulſt. 198. My 

and Pro, Cro, Fac, 419. Mo. 85 2. Cro. El. 7 
SM 


ba 


TV 
7 
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Ny 40. x Roll. Rep. 388. Roll. Abr. 99. Meſme 
Caſe. Popbam 192. Dalt. 534. 15 
Per Cur, The Plea and Retorn is good, not- Reſco in 
withſtanding Valdoe and Lambert's Cale, 44 Eliz. bringin 
B. R and that upon the former Differences; and 
e Difference between Mean Proceſs and Exe- 
on WM cution was inforced in this Caſe. If the Sheriff Diffe- 
ala takes one in Execution for Debt, and after he vence be. 
ou. Wſuffers him to eſcape, the Debt is gone, and 22 
ame Proceſs ſerved; therefore in ſuch Caſe, if he proceſs 
e ſhould not have his Remedy by Way of Action and Exe- 
zpainſt the Sheriff, he ſhould be without Reme- cution. 
dy: But not ſo in Mean Procels, for there the 
Party may be taken again. . 
Action of Debt lies againſt the Sheriff upon a chi cr 
the Wi Cop. retorned d cepit Corpus, and he was reſcued, and Reſ- 
een cue. 
No Reſcous can be on a Fieri fac? for Goods, Not on 
e but in ſuch Caſe the Party ſhall have Action on Ficr: fac. 
toni the Caſe: And a Reſcous lies only on a Capias | 
Pf. which lies againſt the Perſon, and Cre. Car. 515. 
e zy and Finch*s Cafe, which is full as to the Point, 
tion and was as follows, Litt. Rep. 297. the Sheriff of 
t be Surry and Alderton's Cafe, Hetly 145. Meſme 
ey Caſe, Dalt. 534. - AD 8 
on, Scire fac? was brought againſt Finch, Sheriff of That he 
(ted iy C, for that the Plaintiff having brought a had taken 
ach Feri far directed to Finch, he retorned that he ere eo 
the WW had taken Goods into his Hands to the Value of ws dg 
vim. 72/7. and had fold as much of them as amount. 
Abe ed to 114. and the Reſidue remained pro defectu 
on emprorum till ſuch a Day, at which time he put. 
on ting them to Sale, they were reſcued from him; And Part 
ling. upon which Retorn the Scire fac? was brought he wes 
rom WW to ſhew Cauſe, why the remaining Debt ſhould oh : 
. 3. dot be levied on his Goods: To this the Defen-. 
4 Gant demurs. All agreed that the Retorn is not 
868. good : But the Queſtion was, Whether he hath 
V charged 
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charged himſelf by this Writ , Cro. Car. 51, 
Sly and Finch, Sanders 340, 343. Mildmay ani 
i, 2 Keb. 789, 82 1. Meſme Caſe, Vide any 

| „VT 
Where And per Cur” he is chargeable by this Retorn 
che Sheriff I he had retörned only 44“ remanent pro defecli 
makes . . 

himſelf emptorum, therein he had done his Office, and 
chargea- in ſuch Caſe on the Election of a new Sheriff, 
ble by his Diſtringas Vicecomit {hall iſſue to fell the Goods, 
Retorn. and to deliver the Money to the new Sheriff 
But when he faith further, that they were reſcued 
cout of his Hands, therein he hath mildemear. 
Fend ex- ed himſelf. And by Dodderidge, the Sheriff hath 
Pons. charged himſelf by this Retorn, as well in regard 
of his Miſdemeanor, as alſo that he hath hi 
Remedy over againſt the Reſcouſſers: Nor can the 
Court award a Writ of Veuditioni exponas , be. 
cauſe it's againſt his own Retorn. But if it be 
objected, that perhaps he had ſeiſed the Good 
again, fo as he may ſell them on a Venditioni ex. 
Plead. ponas, if fo, then he ought to have pleaded it to 

the Scire fac, and it had been good. 


Attion on the Caſe 


If Action! Lym and Cunningham's Caſe. It was a great 
againſt Queſtion, If one ſhall have Action againſt the 
_ Tar. Parties that reſcued ? Three Judges were of Opi- 
es chax g 
reſcued. nion he ſhould, though it was well objected, It 
| bee ſhall have Action againſt the Party, he ſhall 
| alſo have Action againſt the Sheriff, and fo be 
twice ſatisfied; and the Sheriff ſhall have Action 
againſt the Party, and fo he ſhall be twice 
Eleftion By Richardſon, a Man in ſome Caſe ſhall have 
of Action. Election of Action, and both are but to recover 
Damages; a Man had an Execution againſt one, 


another aw the Man and canveyed him out ol 


Sight; 


7 


% * fr 


- . | , - | | | 
Chap. 0. Ok Reſco... ' gar +; 


Gght; Action on the Caſe lies againſt him, and 
perhaps the Sheriff is dead, and he ſhall have no 
Remedy. bee : es 8 
0 Haro) ad idem: The Law gives a Man Reme - Caſe lies. 
dy againſt the Party that doth the Wrong. If an | 


8 44ion on the Caſe will lie for hindering a She- 
1 nff in executing his Office, as it was adjudged 


in Semain and Greſham's Caſe, 5 Rep. & fortiori 
Bow J 

when it is actually done, and he is reſcued out 
05 of Cuſtody. : "9 Bb 55 

Cre. ad idem, that the Action will lie; there is Action 
. Miſchief on both Sides; the Defendant may will lie. 
be twice charged, and the Plaintiff may loſe his 
ah Wi Debt; and if the Sheriff brings the Action, he 
mM plead the Recovery by the Plaintiff, When 

the Sheriff made his Retorn of the Reſcow, there 

he. z no Remedy againſt him; and if the Party 
bo taken be reſcued before he be brought to the 
bi Gaol, there is no Remedy againſt the Executors 

(che Sheriff. If Debt be brought againſt the 
Sheriff, and in that a Recovery, the Plaintiff 
ſhall never take the Defendant again; and ſo if 
he bring Action againſt the Party and recovers, _ - 
the Sheriff may plead that; and Fitz. N. B. 12. 
doubtful. _ TD 5 
Hutton contra, That the Action doth not lie. E contre, 


7 The Difference is good where a Man is arreſted and Dif. 
NN Pon Mean Proceſs and reſcued, and after be. ference. 
| Fr comes nonſol vent, ſo that they who reſcued him 
* ne the Cauſe of the Loſs of my Debt, it is a wrong 
) de Pon which he my be indicted, yet the Party 
gion all not have Remedy againſt him, becauſe hie 

may proceed. Telverton of the ſame Opinion, 


ad agreed the Difference. 5 3 
By Hutton, upon Mean Proceſs the Sheriff ne- Sheriff ha- 
fer had Remedy for the Reſcous, but he ſhall re. no Reme- 


over 
000 torn the Reſcous; but upon Execution he ſhall not 33 
ut of F"orn the Reſcous, but have an Action, and the Proceſs, 
jpht; . Party 
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Party is not prejudiced, for he ſhall have wiſ&** 
Action againſt the Sheriff, though in Judgmen 

of Law the Party is liable. 


0 | 
Remedy againſt the Reſcouſer by Action and 
Indittment, = 


Where The Reſcouſer ſhall be doubly puniſhed by the 
the Ref. King, and by the Party; upon the Retorn d 
_— the Sheriff, he ſhall be fined to the King, and 
— Attachment ſhall iſſue out againſt him, and th 
puniſhed. Party ſhall have a Writ of Reſcous againſt hin 
and ſo ſhall the Sheriff too. 

Caſe a= Action on the Cale lies againſt the Party that 
gainſt the reſcouſed, by the Party who had the Lofs, and 
Reſcouſer. he ſhall not be forced to ſue the Sheriff, for per 
haps the Sheriff is dead, and then no Aion 
| lies againſt his Executors ( act io perſonals mrs 
Who may tur, &c.) and if the Plaintiff recover, the Paris 
run Re. may plead it if they be ſued by the Sheriff, f 
222 as there is not any Danger of being doubly 
Sheriff. charged; ſo is Hopping's Cale, 2 Keb. 340. Adi. 
on on the Caſe lies againſt the Reſcuer as wel 
as the Sheriff. But as to the Caſe of An ad 
Caughton, it is well reported and agreed by the 
Judges in Hetly, p. 94. by the Name of Lyn a 
Cunningham, which was full to the Point, and 
the Reaſons in reſpect to this, and other Cats 
of like Nature are weighty : I have ſet down 8 
it is in the Book, with the Reaſons of the Judges 
that differed in Opinion, Cro, Car. 109. Ahn and 

3 Caugbion, 2 Keb. 340. Hopping's Caſe. 
 WhatDa- The Defendant reſcued B. S. out of the Bai Int 
ogy I 2 liff's Hands, when the ſaid B. S. was arreſted it 
eee by Alias capias out of the W „ Which 
ſwer. Writ is only in the Nature of a Plea in Trek 
paſs; the Party who reſcued him ſhall anſwer 


in this Action Damages for Debt, which 4 
5" 


thing for the Debt, Lane's Rap. p. 70. Kent and 


/ 


hap. 20. Olk Reſcous. ; wy 


2001. becauſe by this Means the Defendant loſt 


is Debt; but it the Sheriff or Bailiff in this 
ie had only ſuffered a negligent Eſcape, they 
hould be charged only with the Damages in 
he fame Plea as the Writ ſuppoſeth, and no- 


Kelloway. | 


Remedy againſt the Reſconſer by Indic ment, and for Indie. 
what Reaſon quaſh'd or reverſed. ment. 


Error was brought to reverſe an Indictment Errors af- 
of Reſcow and Riot, and the Errors aſſigned ſigned. 
were: 

1. There was a Warrant to Three Conjundim 
& Diviſim to arreſt H. and Two of them arreſt 
him, it ought to have been by One, or all Three, 
becauſe it is a Miniſterial Act, 14 H. 4. 34 

2, Furatores pro domino Rege preſentant , and 
ſo not ſay Twelve Jurors preſent, and peradven- 
ture but Eleven did preſent, Trin. 2 Car. 1. 

Harriſon and Erington, Bs 

The Names of the Jurors ought to have been 
certified, for peradventure they were not probs 
legales homines, but Villains and Outlaws, 
If H 4. 41. 


Note, An Indictment before Coroners, which per Sacra. 
ound B. felo de ſe, was quaſhed, becauſe it did mearum o- 
not appear it was per ſacramentum proborum & le. mitted. 


raium hominum, 


MI. 4 [t is found that the Sheriff, by Vertue of a It appears 


Writ directed to him, came, ec. and upon this not what 
Reſco was made by H. &c. and it appears not Writ. 
what manner of Writ it was, ( viz. Eleg. ) Ca- 
ps, &c. and if there were no Writ, there can 
& no Reſcoms ; and albeit he had no Writ, * 
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Sheriff if Execution were done by Vertue of anothy 
miſtakes Writ, the Party may diſobey it, (if he be no * 
the War Bailiff known) as if on Hab. fac ſeiſinam the M n 
rant. riff makes a Warrant as on a Capias, Tr. 20% . - 
Hariſon and Exington. 5 


Appea- An Indictment for a Reſcous retorned again 
Trance. one in B. R. ought not to be quaſhed, althog iI. 
it be erronious, except the Perſon indicted for j 
do perſonally appear in Court, Prag, Reg. 
Reſcour. © 8 8 
Indi- Indictment of Reſcous ought to expreſs 
ment not Place where, and the Time when the Reſcow, 


to be un- elſe it is ill for the Uncertainty, Pract. Reg. I 
Certain, | Reſcous, £ Ds 


| Retorn of Reſcous, Ret 


| By Stat. V. 2. c. 39. a Retorn of Reſcau | 
; * ol forbidden „ for * in dedecus 3 Regi 
forbidden. The Sheriff may take the Poſſe Comitatut puſt w 
th ante Queremoniam, as well before as alter Con 
plaint made, and the Delinquents muſt |! 
. Coram Rege in the King' t- Bench, (6 
„ CP, 
Where Note, The Court never fines a Sheriff for th 
Sheriff is ill Retorn of a Reſcous, becauſe it is Yoluntay 
not fins» but they allow Exceptions to quaſh it, bec: 
py ng the Party cannot traverſe it: But where he 
lies a. Compellable to make a Retorn, he is figable 
gainſt but the Party ſhall have his Action on the Ca 
him, Vet in Chamber's Caſe, 2 Keb. 358. the Sheriff 
Aliter on finable for retorning a Reſcous on Fi. fac“; bytth 
H. fs, Retorn is well enough as to the Party, 1 Ke 
* Caſe, 1 Roll. Rep. 389, Proby and Lu 

Exeep- Not 26 to the ill Retorns of Reſcous, and if 
eions to Exception to quaſh it, I ſhall briefly cite i. 


wth the Caſes adjudged in our Books, for the mois 7 


ſect Direction of ſuch Retorns hereafter to be 
made. WE 3 
The Retorn of a Reſcous, without mentioning The Re- 
the Place where it was made, is void. The She. torn muſt 
riff retorns Reſcous upon him at Dale in the Coun. che Plc 
ty of Bucks, which was the County into which here it 
e the Proceſs was awarded. Exception was taken, was made. 
i becauſe he faith not [infra ballivam meam:] Bit 
nn allocatur ; for if it be within the County, it 
cannot otherwiſe be taken but to be within his 
oo 3p PE .. ĩ I i GED ? 
Upon a Latitat awarded, the Sheriff retorns a No Place 
Reſcous tale die; but there is not any Place men- where. 
tioned where the Arreſt was made. It's a void 
Retorn. For non couſtat, whether the Arreſt and 
Reſcus were Within the County and Juriſdiction 
of the Sheriff, Telv. p. 51. Woolfroſt's Caſe. Dyer 
69. Dalt. 534. x | : | ET | ” 
The Sheriff retorned a Reſcous againſt the Againſt 
Father and Son; againſt the Father for reſcuing Father 
* and againlt the Sop for reſcuing him- and Son. 
As to the Father, the Retorn was ſufficient as 
to Time and Place: But that againſt the Sen 
wanted ſuch Certainty. 5555 
By Dodderidge, The Retorn is good: It ſhall Heid 
de intended at the ſame Time that the Father reſ. good. 
cued the Son, that the Son reſcued himſelf, and 
the Word (Et) is a Conjunction Copulative, 
and compleats both together. = 
Haughton contra, A Priſoner may be reſcued E tmtrg; 
by others, and he not know of it; and the Reſ- 
am may be at ſeveral Times, 2 Bulſtr. 13790  , 
The Sheriff in his Retorn of Reſcous ſaid , Made to 4 
That he was in Cuſtodia Ballivi Itinerantu, and Bailiff Itis 
that a Reſcous was made to his Bailiff Itinerant: werant 


rs not good. Aliter, if it had been Bailiff of a 
A Eiberty, March Rep. p. 92. e 
4 Reſcons 
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Quaſhed. Reſcous quaſh'd, becauſe it is quod arreſtavit— 
without ſaying in cuſtodia ſua habuit— 1 Side 
4. 
'Aliter of The Sheriff ought not to ſay, He reſcouſeg 
Bailiff of him out of the Cuſtody of his Bailiff, but out d 
a Liberty. the Cuſtody of the Sheriff: But it is good iſ i 
were by the Bailiff of a Liberty, Vide Raym. 161 
But fee after e Cuſtodia ballivi mei, which is voi, 
tas faoti, Vide 1 Lev. 214. and 2 Lev. 26.ali 
28. N 
Reſcons Retorn of Reſcous extra cuſtodiam, without ſay. 
extra cu- ing that he was in Cuſtody; is ill. 5 
fladia, c. Retorn of a Reſcous was not quaſhed for (iy. 
Quaſhed. ing, In Cuſtodia for e Cuſtodia; but becauſe he 
ſaith Cepit & arreſtavit, and not in Cuſtodia halui, 
it was quaſhed; for an Arreſt may be only by 
Word, 2 Keb. 177, The King againſt Claypul; 
and p. 227. The King againſt Sympſon. 
F cufodia Exception was to the Retorn of a Reſcous be. 
ballivi mei Cauſe it was e Cuſtodia ballivi mei. Sed non allo. 
veritas fa. tur; for there is veritas legs & veritas fatti, and 
ai, &. if either be alledged it's ſufficient ; therefore it; 
as good as if it had been e Cuſtodia mea. But 
Keeling held it ill; becauſe a Retorn mult anſwer 
the Law, and the Difference has always been 
between a Sheriff*s Bailiff, and a Bailiff of 
Franchiſe. And according to the Opinion ol 
Keeling, is Dyer, 7 Kl. 241. 39 H. 6. 42. 2 Roll. Ry, 
| GL Ns 
Madero If che Sheriff retorn in Banco a Reſcous made 
his Bailiff to his Bailiff Errant by theſe Words, viz. Virtut 


Errant. #ftius brevis, &c. mandavi ballivo meo Itineranti, O. 


qui mibi ſic reſpondit, quad arreſtavit, &c. ſhewing 
| the Year, Day and Place; and that a Reſco 
| was made, &c. This Retorn is not good, be. 
cauſe this Arreſt is the proper Arreſt of the She. 


riff, and no Credit is to be given to the Bailiff 


| Er rant, 


; 


Chap. 20. Ok Reſcous, . 
Ferant, Mich. 2 Fac. in Scaccario, Kent and Helt. 

5 ways Cale. | 85 „ 

But per Cur', ſuch a Retorn in Banco Reps ig Aliter in 
good enough, becauſe the Precedents of the B. K. 


Court are accordingly; and ſuch Retorn by a 
+ Bailiff of a Franchiſe in B. R. is good, 


1 Though it's ſaid, 2 Roll. Rep. 78. the Sheriff Courſe of 
„ ought to retorn Reſcous made to him, and not the Court; 


co his Bailiff; yet in truth the Force is made to different. 
his Bailiff, but it is according to the different 
. Courſe of the Courtz. e £2 


„ To Exceptions were taken to the Retorn of Exeep. 
be a Reſcous: . 


by BY 1. Feci Warrant”, but faith not ſub ſigilo Off. Saith not 
oe; . Non allocatur, becauſe he faith fee, Warram” ſub frgilly. 

dire?”, and it's not a Warrant unleſs it be ſb 
mw 2. It was not retorned, That it was extra Not ſajd 
and ad of the Sheriff, but of the Bailiffs. Sed non Extra ows 


ir alocatur; for the Cuſtody of the Bailiff 's Vir. fod' vid, 


Bu tte warranti of the Sheriff, is the Cuſtody of 
wer © ce „Sir Thomas Jones Rep. 195, Penfold's Sed non 
dle. | | : 


of 2 A Reſcous was retorned in this manner by Adv, 

1 of MI the Sheriff, (viz.) in the Recital of the Arreſt bi, 

he ſaid, Mandavi ballivo, &c. qui virtute prædicti cc. 

Warrants arreſt avit, Cc. and after ſhews the Re, 

_ 8 | 

Exception was, He commands his Bailiffs to In the Re, 
arreſt, and ſaith, That by Vertue of the fajd torn be 

| Warrant they did arreſt, cc. and makes 10 pane ng 
Mention of any Warrant, but of his Command c 

to chem. Had this been to a Bailiff of a Liberty, Warrang, 
it had been good 5 but not to thoſe which ars 
Pailif”s Etingrants, | 


8 3 But; 


allocatun. 
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But, per Cur', he cannot command a Bailiff 
of a Liberty, but by his Warrant. | 
The Clerk of the Crown ſaid , The commo 
Form is, Feci quoddam Warrantum ; but to a Bai. 
liff of a Liberty, it is Mandavi 
A General Warrant to a Bailiff of a Liberty 
(vir) for all Arreſts is good; but not to a Bai 
liff Itinerant, by Haughton. 
But by Sir James Lee, Chief Juſtice 3 Though 
the common Form be Feci quoddam Warrantun, 
yet this tantamous, for the Mandate of the She. 
riff to the Bailiff, is the Bailiff's Warrant. How. 
Reſcouſer ever, a Reſcouſer as to this cannot take Advan- 
fined. tage, but ſhall be tined to the King, 2 Roll. Ry, 
SES LES Cn 
The Time The Sheriff retorns a Reſcous, and recite 
and Place where a Latitat was to him directed, Cc. he 
pron the made his Warrant to the Bailiff, who arreſted 
was made M. and that G made the Reſcous. It was held to 
not ſhew. be good, though he doth not ſhew the Time and 
0 —_ of the Warrant, 2 Roll. Rep. 255. Webb and 
| F atpers, - 3 


2 2 2 


IS 


A Keſcous was retorned in this Form by the 
Sheriff: 5 1 


Epi corpus predic A. & idem A. fuit in ui. 
ſtodia mea virtute brevis prædict quouſqut 
B. C. & D. Vi & arms (tali Die & Anno) in E. 
F. ballivos meos inſultum fecere wulneravere G 
male trattavere, & A. de cuſtodia mea adtunc & ili 


dem reſcuſſere, | 


S Ot. And Two Exceptions were made: 
Mentim 1. He doth not ſhew any Warrant made to the 
no War- the Bailiff Per Cur, The Priſoner is alledged to 
rant. be in caſtodia of the Sheriff, and the Reſcous to 


be from him, and therefore need not ſpeas > 


Chap. 20. Df Reſcous. 309 
the Warrant; and this that is ſpoken of the Bai- 
liff is Surpluſage. e os 
2. The Reſcout is not well retorned, becauſe Reſcou te. 
the Battery is alledged to be Vi & arms. Per Cur, torned 
This is Surpluſage, and the Reſcous is not retorn- * 
ed to be Vi & arms, Latch. p. 184. AA 
Quere, If a Reſcous may be retorned without 
V Sa armu. | 


But this Caſe is more truly reported by Rolls. 


If a Sheriff retorn , That he by force of a Ca- Retorn 


ni took the Body of F. S. & ipſum babuit in duaſhed. 
Cuſtodia quouſque J. D. &. N. Vi & arms ſuch 
a Day, inſultum fecer in W. S. & W. N. his Bai. 
liffs; & prædict J. S. adtunc & ibidem e cuſtodia 
lu fear. & prædict' J. S. ſeipſum reſcuſſit. This 
z not a good Retorn, becauſe it doth not ſhew 
that the Bailiffs had any Authority to inter- 
meddle; And to lay a Reſcous without Vi & arms, Vi & ar. 
isnot good; and the /i & arm goes to the firſt mi being 
Clauſe only, Paſeb. 3 Car, 1. Wilcox's Caſe, 2 Roll. neceſſary. 
Ar. 457. EP i | | | | 
The retorn of a Reſcous was quaſhed for theſe Quaſhed 
Exceptions : ey 3 | 
1. It is ſaid, Feci Warrantum meum Thome Bake e 
_ ; and does not ſay, Tho, Taylor was his Gr. 
—_ f 
2, He doth not ſay, for what Cauſe he made 
his Warrant: And ſo it appears not whether it 
was lawful or not, Stiles Rep. 1199. 2 
In a Cap. Urlagat. before Judgment, the She. No Addi. 
iff retorned, That J. S. and J. N. reſcued the Ref * 
party. It's good. without Addition: For no Sta- © ders. 
tute nor Book will compel the Sheriff to give 
Additions in this Cate. And the Reſcouſers Commit- 
which were preſent were committed to the Feet, ment of 
Winch, Rep, p. 10. 2 Reſcou- 
08 — II ers 


* 


£mu'curm, If the Sheriff retorn, That the Party himſeſ, 
. ſimulcum J. S. & J. N. made the Reſcous: It was 
ſaid it was not good; becauſe there is not any 
Averment that J. S. and J. N reſcued him And 
Fnſcnſible jf ic had been,that 7. S. alen N reſeuſſcrunt A 
orn. Ie is not good againit F. S. becauſe it is reſcuſſerunt, 


which is inſenſible, Mich. 14 Car. 1. B. R. Dal. 


534. 


Reſeue by. Retorn of a Reſcous was excepted to, becauſe 
ſeveral it is id, quod adiunc & cuſtodia ballivi ceperunt & 
- xetorned, reſcuſſerunt; and doth not ſay, & quilibet eorum 
reſculſit. Sed non allocatur : For it ſhall be intend. 
ed all of them did it; and tho' their Fines are 
ſeveral, their Offence ſhall not be intended fo, 
2 Keb. 436, Le Roy verſus Suffeild, „„ 
JSdee z By Stiless Pratt, Reg. Far. Tit. Reſcout, the 
Sante Sheriff cannot retorn - Reſcous 4 upon a 
Strangers. Special Bailiff, but it muſt be upon a known 
Bailiff, becauſe Special Bailiffs are for the moſt 
Part Strangers to the People. 


Baut Vide Lit. Rep. p. 2. Reſcous was tetorned 
e by a Sheriff upon Arreſt by Special Bailifts buc 

Warrant. vice, C ſcilicet) That Cooke and ſeven others made 
Reſcous Aſſault upon the Bailiffs, &. and the Party ar- 
by 8, and reſted cepit & abduxit, where it ſhould be ceperunt 
one only & abduxerunt. Per Cur, The Retorn is good a- 
named. gainſt Cooke, and void againſt the reſt; and Cosſe 
(againſt whom the Capzas iſſued) was admitted 


by his Attorney to make Fine, which was 65. 8. 


Lit. Rep. 2 . | N wn 
3 The Warrant was directed to Two Perſons 
| Arreſt by which were not known Bailiffs, and one of them 


2 arreſted the Deſendant at Six of the Clock at 


64 Night, Night in January, and ſhewed not his Warrant, 


and Reſcue thereon, 


nor 


. 


310 TheOffice and Outy of Sheriffs, Ste. 
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berty retorns a Reſcous; yet it's good, Marſh. 


hap. 20. Ok Reſcous. 311 
nor told him at whoſe Suit, and thereupon he was | 
reſcued, Et , &c. Reſolved, That he need not 
hew his Warrant, Cc. till the other obeyed and 
demanded it; and that the Arreſt being at Six 
at Night, the Door being open, was well enough. 

Alſo that for this Reſcous, the Action was well 
maintainable againſt the Detendant by the Plain- 

if, for he hath Loſs, and cannot have his Action 

zpainſt the Sheriff | 

A Bailiff of a Liberty hath Retorn of Writs, Reſcue 
and therefore a Reſcous made from him muſt from a 


be retorned, to be out of his Hands. But a Bailiff of 


Reſcous made from the Sheriff's Bailiffs, muſt be 3 | 
expreſſed to be out of the Hands of the Sheriffs 2 
Bailiff; for the Bailiff is but the Sheriff s Ser- 
rant. But as to this laſt, it is not Law, Vide 
ſupra, Stiles s Rep. 417. N 
The Retorn being made by the Bailiffs of a $4 for 
Franchiſe, and ſaying e cuſtodia ſua, is not good, med. 
unleſs he faith wed, 2 Keb. 177. Le Roy werſus 
Claypoole, - a rs „5 
The Sheriff made a Warrant Ballivis ſuis, to Ballivis 
arreſt ſuch a Man, and the Bailiff of the Li- ſuis & rets 
by Ball. | 
Rep, p. 25. Lib. 


R. and V. were retorned by the Sheriff, to 
have made a Reſcous upon ſuch a Bailiff, to 
whom he directed his Warrant ito execute his 
Writ, Per Cur, This Retorn is Inſufficient, be- Reſcue 
cule it doth not appear that the Bailiff had from the 
Retorna brevium, Which ought always to be men- 1 
toned on the Sheriff's Retorn. And this mult be - og es 
lo, if he retern it as the Retorn of a Liberty: 
But here in the Principal Caſe he retorns it in 
his own Name, wherefore it ſhall be intended 
* was his own Bailiff; and tho he name him 
n his Retorn as Bailiff of a Liberty, yet that 


X 4 js 


. berty. 


— 


R 


312 The Office and Duty of Sheriffs, 8c: 
is but a void Addition, Cro. El. 780. Lady Ruſt] 
2d Wood, Vide Stiles 417. Dalt, 534. 
UponShe- Tho? the Sheriff arreſts a Man. within a Liber. 
riffs At- ty in the ſame County of which he is Sheriff, and 
reſt with- the Priſoner is reſcued, yet the Reſcous is unlaw. Wh; a 
malt ful, becauſe the Arreſt is good; and it's no Of. 
fence, unleſs it be to the Lord of the Liberty, 
Yelv. p. 51. Winch's Caſe, cited in Moolfreſton! 
Caſe, * : PEE 
Retorn of Retorn of a Reſcous on Mean Proceſs u 
Reſcous Quaſh'd, becauſe it faith ad Largum ivit quo woluit, 
on Mean and not ad Largum quo voluit ire permiſer, 2 Kt, 
| Proceſs. 318 Le Roy verſus Liſe, 
Forms of Retorns of Reſcous, Vide Dalton 215, 
216, New Ret. Brev. 94, 95, 372, 373» Oc. 
Reſcous retorn'd by Biſhop of Durham, New 
Ret. Brev. 94, oy. _ pn ae oa 
Retorn inde per Balli vum jurat. Id. 372. 
Aliter per Ballivum Itineran. Id. 373. 
Aliter cum Schedul. 374, 380. 
Aliter per Ballivum Hundred. Id. 375. 
Aliter per Ballivum Libertat, with a Riot. 14, 
ogy if "__ TOs rs Fu 


Reſcous, 


| 0 f Laying the Action, Dec laration an 1 Ple adin 20 


By Bailiff . A Warrant was from the Sheriffs to the 
of a Li. Bailiffs of the Liberty of Fonfret, who did 
berty. execute it, and there was a Reſcous : And the 
| Bailiff may have the Action againſt the Reſ: 
cuers in his own Name; but he failed in proving 
it to be a Liberty, and was nonſuited, &c. And 
Note, he was put to it firſt to prove the Liberty 
by Records, Foſter and Lepard's Caſe at Tk 

Aſſizes. I TI 


, 


* . 
%. Pp * 
* 1 


1. 


hap. 20. Ok Reſcous.- "7 10: 


B. brought out a Latitat tempore Elix. verſus E. Arreſt in 
ho was ſerved in the Time of King Fames, and one King's 
reſcued himſelf, and the Reſcue was retorned los 
y the Sheriff of Eſſex. Per Cur', This is good; ſcous in 
ir a Latitat is within the Statute of 1 Ed. 6. another. 
1d is not loſt or abated by che Demiſe of the 
Deen: For it's not any Original Writ, but is in 
de Nature of an Execution, grounded on a Record 
decedent, Viz. upon a Bill of Middleſex, fo that 

e Latitat iſſues upon a Suit depending; and the 27 
\rreſt was good, and ſo the Reſcous, Telv. Eve. the Na. 
ord and Blach. V ture of it. 

In the Declaration, the Time of the Arreſt muſt 1 
e ſhewed upon which the Reſcou is ſuppoſed to ; a? who 


e made; and it muſt be ſhewed, that the Party and ſhew 


/couſed was in Cuſtody of the Serjeant or She- the Time 


if from whom he was reſcued, Stiles Rep. 4.32, of the Ar- 
web and Cann. e 1-407 05 0 


The Plaintiff declares, Whereas one S. was Thi he 
Indebted to him by Bond in 3007. and for Non, ſued out 
payment he ſued a Latitat out ofithe King's-Bench à Latitar. 
directed to the Sheriff of, . to arreſt him, re. 


Itornable at ſuch a Day, intending upon his Ap- 


prarance, and Bail put in according to the 
Courſe of the Court, to declare againſt him, (and 
hews the Courſe and Cuſtom of the Court, that 
te upon Appearance ſhould put in good Bail, 
tht if Judgment were had againſt him he ſhould 
laisie the Condemnation, or render his Body 


In Execution) That he delivered the Writ to the Writ de- 
dheriff of Nott', who made a Warrant to the Iivered to 


baliff of the King's Liberty of Newark to exe. 1 
Cute it; which Warrant was delivered to the * 
L Deputy of the Lord Burleigh, Ballivi Liber. Warkant 


ta Domini Regis Wapentagii ſui de Newark ; who to Bailiff, 


y Force thereof arreſted the ſaid S. That the Ce. 
Delendant reſcued him out of the Cuſtody 3 
| n . re ai | 
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the Court. of the Cuſtom of the Court is idle. 
Thathe Secondly, It is ſaid, he was reſcued fron 


cued have been from the Bailiff himſelf, or from the 
from the 


the Balliff ſity in this Caſe, which is an Action on bi 
ofa Liber. Caſe, wherein he ſhall ſhew the Truth, as in 


314 The Office and Duty of Sheriffs, Ce. 
Reſcous. ſaid Deputy, and he eſcaped, Cc. Errors moped 
in the Exchequer Chamber. 9 


Errors. Firſt, Becauſe the Cuſtom of the King's Bench 
is alledged to be, that if any one arreſted come, 

ſub Cuſtodia Vicecomit', he (hall put in Bail, which 

is not ſo, for he ſhall be in Cuſtod? Marr? and no 
Declaration can be againſt him / Cuſtodia Vim. 
Cuſtom of comitis. But non allocatur, that which is alledped 


was reſ- the Deputy of the Bailiff ; where it ought 90 


Deputy of Sheriff: Sed non allocat, for there is a Diver. 


ty, good. re; veritat' it is, and not as it is upon the ge. 
torns of Reſcues and Indictments, which ſay it i 
done to the Sheriff or Bailiff himſelf, Cro. Fac. 241. 
Kert and Elhwis, Dalt. 535. Like the Caſe of Buy 

and Apleton Sheriff of Eſſex, Lanes Rep. 70. Meſme 

Caſe. In that Caſe it was declared, That the 
Bailiff of a Liberty arreſted the Party, and de. 

| livered him to the Sheriff's Deputy, and that he 
reſcued him from the Sheriff's Deputy, Dyer 244, 
And Judgment pro Querente in that Caſe, and in 
 Lane's Rep. p. 10, Burgh and Apleton's Caſe, in the 
ſame Cale ſaith, that the Courſe of the King's. 
Bench is always ſo in retorn of a Reſcous, to be out 

of the Hands of the Deputy-Bailiff; notwithſtand- 

ing Dyer 7 El. 241. And the Declaration was 
held good, that he ſued an Alias Capias, without 

2 mentioning a Latitat, before this Arreſt was 
„ made by the Deputy-Bailiff of Newark, But 
the main Queſtion was, becauſe it doth not ap- 

| pear, that the Bailiff had a Power in his Patent 

to make a Deputy Bailiff. | * 


The Action is brought in Suffo!k againſt the No Eſcape 
eriff of Suffolk, for arreſting the Deſendant in upon a 
1 Wh: firſt Action upon a Capias Utlagat, and uf- pat 
ng him to Eſcape, and the Defendant in the Wo 
ch a Action is named of S. in Com? Norfolk, and 
oe Arreſt is ſuppoſed apud S. præd, fo the Ar- 
«. Wi is ſuppoſed in the County of Norfolk, and 
ed Nen it is Tortious, and there is not any Eſcape . 
eon. Per Curiam, it's an incurable Error, Error in- 
V Elis. $87. Eden and Floyd. . 


hap. 20. Of Reſcous. 


In Action or Caſe on a Reſcous, The Plaintiff Declara. 
cares, that A. was indebted to him by Obli. tion of Ar- 
tion of 20 J. and that he ſued a Writ again . 

m directed to the Sheriff of Cormpal, to take mw * 
e. and that the Sheriff 1 Oc. 6. Car. arreſted u. the 

im at L. in Com Cornub' and after the Defen- ſame Day, 
nt at Weſtminſter, the præd 1 die Octob. ref: Sc. 


ed him out of the Cuſtody of the Sheriff ; 


» eget — IE the i 
SL. AS uo II IE ot 


„ on von culp? Verdict and judgment wer/, , 
ne Nr, he brought Error and aſſigned this for * 
the Nor, for that it was impoſſible he ſhould be ar-. 


ted at L. and the lame Day be reſcued at 

fn (200 Miles diſtant,) yet the Court will 

dt intend it to be impoſſible. But however, 

e what Reaſons the Plaintiff ſhall have to aſſign Er. 

5 0 2 Declaration, 1 Rolls Ab, 523. Kendal 
xy Oo 1 


* — IS . 
j — w LAH b 5 5 17 
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Treſpaſs on Aſſault laid and tried in Somer- Tome 
ſhire, the Defendant juſtified by Warrant to dae 
e Sheriff of Dorſet, and that the Plaintiff endea. 
ured to reſcue himſelf, and ifſue de injuria ſua 
mia, Gold after Verdict prayed Judgment, 
auſe within the Words of 16 and 17 Car. 2. c. 8. 
ee being three Judgments in the Point. iſe 
Adderley in C. B. Trin, 26 Car. 2. Croft and 


* 2 4 22 
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316 The Dffice and Duty of Sheriffs, & 
Trial ſhall Winter, and Croft and Bays : But the Court a 


be where not ſatisfied with theſe Judgments, and reſi 

Nd that the Statute intended he Tryal nee 

ariſech. Cauſe of Action ariſeth. But there was 3 

plead, becauſe the Defendant traverſed ab[qy 
hoc, that he was Guilty aliter vel alio modb. Thy 
reply was, he was Guilty aliter & alio modo, which 
of wild Iſſue, 3 Keb. 552, 612. Maſter al 
Wood. 


Pleading. 


Diverſity In Action on the Caſe on Eſcape upon Mey om 
between Proceſs, Defendant pleads a Reſcous, ever nal ut 

prey 6 Car, 1. it hath been held a good Plea. Per cu 

eſcous in If it be r J. le = 
Caſe and * be retorned, it's a good Plea, and it nerf 
Debt on hot be averred in the Plea that it was retorned 
Eſcape. Bur in Debt on Eſcape it's no Plea, 3 Kt, 513 


Hill and Montague Bailiff of Meß. V 
If not * In Action On the Caſe for -| Reſcous, one ma) T 


guilty, Traverſe, Cc. but Quere if not guilty may be 
tea pleaded 'to the Sheriff's Retorn of a Reſemn 
tothe 1 Keb. 258. Raſt. entr' 580, Le Roy verſus Mat 


| Retorn. of Hereford. 


On dei a Scire fac to have Execution of | a Judgment 
wo = in Debt. Defendant pleads, That at anothe 
Time the Plaintiff had ſued Execution by Capi 


w | 
pou, ad ſatifaciend, and that he was taken thereupon - 
taken on Plaintiff replies, True it is, he ſued a Ca, ſa. and. 1 
2 Cs' 3s, the Defendant was taken thereupon, but he pte inf 
& 1 ſently reſcued himſelt and eſcaped. Replication i l 
good, as there is no Cauſe tor the Defendan ca 
to have Audita Quercla when he is eſcaped an dot 
taken again, unleſs it be for a voluntary Pers Vet 
miſſion by the Sheriff, fo there is not any Bar fo dot 
the Plaintiff to have new Execution: And tho Wi 


1 


Tap. 20. Ok Reſcous. | 317 
ao good Retorn on a Ca. ſa, that the Defen. 
nt reſcued himſelf, (for the Sheriff at his own 
en ought to have kept him) nor any Plea in 

hebt on Eſcape; yet the Party himſelf ſhall ne- 

er take Advantage of his own Tortious Act. And 

re fac? after the Year is well maintainable, 

n. Car. 249. 255. Robinſon and Cleyton. 


Venue. Verdict. 


Action on the Caſe on Reſcous is out of the Altering 
ommon Rules of the Court to alter the Venue; Venue. 
ut it's in the Diſcretion of the Court on Cir- 
umſtances to alter it: As Action brought againſt 
Bankrupt may be brought in the County, or 

ere where the Commiſſion is awarded. 


VVV 
There is a difference between a Warrant of _ 

Record, and a Warrant or Authority in Law ; "at. 
for if a Capias be awarded to a Sheriff to ar. 
reſt a Man for Felony, albeit the Party be in- 

nocent, yet cannot he make Reſcous. But if the 

Sheriff will by Authority which the Law gives 

him arreſt any Man for Felony who is not 

puilty, he may reſcue himſelf, Coke 1 Inf. 

161, 4, Pr” 1 


Nie, Four Nobles Fine, is a General Fine What 
impoſed for a Reſcuer, Sir Thomas Fones p. 198, Fine. 


Cares, That J. S. and his Wiſe were in Execu- eſcaped 
tion, and that ſhe eſcaped. On nil debet, ſpecial out of 


tion, and that he eſcaped; and further, that the 
Wife was not taken in Execution, (being for 
Debt contracted before Coverture :) Yet. judg- 


Where a Man may lawfully reſcue himſelf, Where s 
PO OE e Eg Man may 


In Debt ſar Eſcape verſus Vic. Plaintiff de- The Wife 


Verdict found, that the Baron was in Execu- Execution. 
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313 The Office and Duty of Sheriffs, & Wcha 
ment pro Quer. the Verdict was not in the whe 
purſuant to the Declaration, becauſe they foy 
the Husband eſcaped, 1 Siderſin 5. Roberts and! 
IWife againſt Herbert. 8 

Found by In Action on the Caſe upon a Reſcaus and! 


the Jury ſcape: The Jury find the Debt due to the Plain 1 
upon a the Proſecuting the Latitat for this Cauſe, | W 
Relcous. making the Warrant hereupon to the Sheriff 6 0 
Cro, Fac. 485, Hodges and Mark, - 5 

5 55 

f 5 8 E. 
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Chap. 21. Ot Eſcapes. 319 


CHAP. XXL 


f Eſcapes. Some Maxims and Diverſities premiſed. 
Eſcapes, as to Mean Proceſs, and as to Execution. 
What ſhall be or amount to an Eſcape of a Pri- 
ner out of Execution, or not, Of Eſcapes in 
reſpect of the Old and New Sheri „and of the 
Priſoners being delivered over, What Thing or 
Att (hall excuſe an Eſcape, or in what Caſes the 
Sheriff or Gaoler ſhall not be anſwerable for an 

| Eſcape. Of Erroneous Proceſs, Where the Eſcape 
of one lan not be the Diſcharge of the otber; 
and where the other ſhall have Audita Querela, 
or not, Actions of Debt, or on the Caſe, by the 
Party againſt the Sheriff for an Eſcape, and who © 
ſhall have ſuch Action. To whom it ſhall be ſaid 
en Eſcape, or not, at Election. 


10] 


Int 


ol 
1.64 


Of Eſcapes, 


SCA PE is where one that is arreſted, or 
"impriſoned on the Arreſt, comes to his 
Liberty before he is delivered by Order. of 
Law. es: . 


But before I treat of Eſcapes, it will be very 
Adrantagious, for the better Underſtanding 
thereof, to ſet down ſome few Diverſities, which 
will help to ſettle ones Judgment in Reading and 
Conſidering the Caſes enſuing, = 8855 
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Diverſities, 


Negligent 1. Between a Negligent, and a Voluntary y 
and Vo- Permiflive Eſcape, A Permiflive or Von! 
luntary- tary Eſcape is by the Aſſent, Privity and Knon. 7. 
ledge of the Sheriff, Gaoler, Cc. Vide poſt 
Where the Priſoner may be retaken, or not, 


as...» 2. Between an Eſcape on Mean Proceſs, and 
r Execution. In Eſcape upon the Arreſt by 
Execution the ſame Proceſs; as a Cap ad, reſpondent, 
the Writ ought to ſurmiſe ad largum in 
permiſſit, & non comparuit ad diem; becauſe the 
Party was bailable, and the Sheriff might 
ſuffer him to go at large. Aliter, if the Ar. 
reſt be upon Execution; as a Cap ad ſatiſas 
there permiſſit ire ad largum is good enough, 
Noy 72. Sheriff of Nottingbam's Caſe. Vik 


ee 


. 


Freren 


F Between an Eſcape for Debt, and for Felony 
Felony. or Treaſon. e | | | 


' BySheriff 4. Between an Eſcape by a Sheriff or Ralf, 
and Reſ-. ad an Eſcape cauſed by Reſcouſers A 
couſers. Reſcouſer ſhall be charged with the Debt 
The Sheriff or Bailiff for a Negligent Eſcap 
ſhall be charged with the Damages only in 
the ſame Plea as the Writ ſuppoſeth, and not 

with the Debt, Lane's Rep. p. 70. 


In Pad 5. Between an Eſcape in Fact, and an Eſcapein 


and in Law : As where a Man may be in Cuſtody 
Eav. without actual Arreſt. 


6. Betwee 
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6. Between Error in the Proceedings, and a Error and 
Nullity of the Record, and how the Sheriff Nullity. 
ſhall take Advantage of either._ 93 


7. Between an Eſcape in the Life of the Teſta- Teſtator 
tor, and an Eſcape in the Time of the Exe- and Exe. 
cutor, upon Execution in the Time of the cutor. 
Teſtator. 


„„ of Debt brought for an Eſcape out of Execu- reverſed, 
WW tion, the Action is gone, 1 Sand. 38. Jones and 


* Pope, 8 Rep. 142. Dr. Drury Caſe. 
"ol Nite, Te was ſaid by Twiſden, in 16 Car. 2. B. R. Occaſion 


The Occaſion of ſo much Liberty in the of Liber- 
© Marſhalſea is, that the Marſhal is not charge- W inthe 
*able but by Bill, which muſt bear Teſte in 
Term. time; and fo in the former Term the 
Party is not eſcaped : And by the Firſt Day 
*ol the later Term the Priſoner generally is to 
"return to Priſon, and ſo no Remedy for the 


"Party; 1 Keb. 794. ½ðJ96i 


; a Here alſo it may be farther obſerved from 

Dedt, Dialt. of Sb. 17. 

oy at in Weſtby's Caſe; 3 Cd. Rep. it was reſolved, If a She. 
d nol That if a Sheriff hath in his Cuſtody divers "iff dieth 


Perſons in Execution, and dieth in the Time 0 ” 
of his Office, and after a New Sheriff is made ; * 
here the New Sheriff at his Peril ought to take rock — 
| uſt 
Notice of all the Executions which are againſt take Spe. 
any Perſon which he finds in the Gaol, but cial No. 
this is by reaſon of the Neceflity, for that dice of all 
here is no Perſon to make Delivery of them 3 ; 
to him, or to give. him * and beſides, 
5 'Y tlie 


10 Nite, If judgment be reverſed before Action Judgment 


Marſbal ſea. 


1 4 . 4 0 A * 2 B 0 32 r 
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the New Sheriff may take Notice himſelf q 
all Executions, they being upon Record. ſi 


And of all Alfo in the former Caſe, the Sheriff (it ſeemeꝶ f 
oe Pri. is to take Notice of all other Priſoners in th t 
ners. Gaol, and of the Cauſes of their Commitmen ; 

and fo the New Sheriff (upon the Death 
the Old Sheriff, during the Time of his Office 
is chargeable without either, Delivery of ei! 
Priſoners, or Notice of the Cauſes of ther p 
Commitment. _ Sin t) 


And for And ſo it ſeemeth for the Delivery of the Wii 

the Writs. upon the Death of the Old Sheriff during id 

Time of his Office, the New Sheriff is to take 

Notice of all other Writs, (and of the Content 

thereof) which ſhall be in the Hands of hi 
Predeceſſor, or of his Under-Sheriff, 


| Eſcape in Alſo in the afore recited Caſe, it was reſolved 
the Inter- That if a Sheriff die in the Time of his Office 
Val. and that before another is made Sheriff, ther 
if a Priſoner who is in Execution ſhall breal 
the Gaol and eſcape, and go his way, yet thi 
is no Eſcape; for that by the Death of th 


fe - Sheriff, all his Priſoners were inthe Cuſtody be 
beginn, the Law, until a New Sheriff be made; a A 
| gain into | 0 | . . , 
Execution the Priſoner may be taken again in Executi ac 
at any Time after whereſoever he ſhall ol 
found. 8 | And 


If in Pri. But if ſuch Priſoners ſhall be in the Gaol at t de 
fon at the Time ſuch New Sheriff is made, there 0 A 
time ſuch New Sheriff (as ſoon as he is appointed by H þ; 
new She. 5 de | e 
riff x King; or at leaſt as ſoon as he hath recei\ in 
made, he his Patent) ſeemeth to be chargeable prelen th 
is charge- ly with them, without any Delivery or Not a 
able. made or given to him of the ſaid Priſonet 


L 


| 
1 


| 1 p. 21. 

or of the Cauſes of their Commitment; and if 
fach Priſoners ſhall after get out of the Gaol, 
this is an Eſcape; yet if it be without the Con- 
ſent of the New Sheriff, or his Gaoler, then 
they alſo may be taken again at any Time 
aſter, „„ 


Again, Dalt. 138, 139. ; 
Ithe Sheriff or any of his Officers do ſuffer any Volunta- 
Priſoner being in Execution, to get at Liber- 7Y ſuffer- 


| may either have his Action of Debt againſt wg 


the Sheriff, and fo ſhall recover his Debt, or 
elſe the Creditor may have an Action of the 
Caſe againſt the Sheriff, 


Bit if the Priſoner do eſcape. of bis own Wrong Eſcape a. 
againſt the Will of the Officer, altho he eſcape _ the 
and get out oſ Sight, or into any other County 8 , 
where the Sheriff or Officer hath no Autho. 
rity; yet if freſh Suit be made, and he be ta. FreſhSuir, 
ken again upon the freſh Suit, he ſhall be faid 
to be fill in Execution, 3 Co. 22m. 


be taken again upon the freſh Suit, before any eg 1 


Action brought for the Eſcape, it fhall be on for the 
aqudged no Elcape:;. Eſcape. 


And if the Action be brought for ſuch an Eſcape, Taken a. 
yet the Sheriff may take the Eſcaper again, and gain after 
at "i detain him in Cuftody till he hath made his |" — 
e 18 Agreement with the Sheriff: Or elſe he may t. 
Jug have an Action of the Caſe againſt him; and 

el in theſe Caſes he ſhall not be relieved, becauſe 

cle the Eſcape was of his own Wrong, and with- 


ol out the Conſent of the Sheriff, or his Officer. 


1 %%%ͤͤͤ 0 1 
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ty before the Debt be ſatisfied, the Creditor 178 one in 


Ind upon ſuch an Eſcape againſt Will, if he Taken a. 
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Q. The late Act for taking up Eſcapers by Judge 
Warrant. 


Of Eſcapes as to Mean Proceſs, 


In cuſto. When a Man is in Cuſtody of the Sheriff by 


dy with. Proceſs of Law, and another Writ is delivered 
out actual to him to take him, preſently in the Judgment 
Arreſt, an of Law he is in his Cuſtody without actul 
3 Arreſt, quia Lex non pracipit inutilia; as A. rech. 
Eſcape vered in Debt; Defendant was outlawed, and 


ſhall be after the Year the Plaintiff procures a Copa 


good. Unlagat and delivers it to the Sheriff of Londn; 


after the Serjeant arreſts the Defendant to an. 

ſwer J. S. before the Sheriff, the Plaintiff delivers 

the Sheriff's Warrant to the Serjeant (who had 

the Defendant in his Houle) to arreſt the De. 
fendant ; the Serjeant refuſeth, and after the She. 

riff ſuffers him to go at large: Plaintiff brought 

Action againſt the Sheriff, ſuppoſing he had 2. 

reſted him, and Defendant plead non permiſit, c 

F Rep. Froſt's Caſe, oy 3 

Prifoner By Windbam in Benskin's Caſe, by Law the 
not to be Bailiffs ought not to hurry away any immediately 


| hutried a- to Priſon, but he may call any other Perſons in 


Ways Aid, and fo may commit the Priſoner to them, 


Wo Keb. 483. Benskin's Caſe. | gs 
Eſcape by If by Aſſent the Sheriff ſuffer me to go atlarge, 
Aſſent, no Action lies for the Eſcape. Aliter if without 
G. Conſent, and he may be taken again on fel 
Suit, 3 Co. 52. Dalt. 139. 


Chap: WH: Ok Eſcapes. | 1 325 


& of Eſcape out of Execution, 
What ſhall be ſaid an Eſcape of 4 Priſoner out of 


Execution for Debt or not.. 


by WW If a Man in Execution be ſuffered to go at large Priſoner 
pr a Time out of the County, and to return again, in Execu- 
nt and this upon Bail or Mainprize, yet this is an tion, Ge. 
ul WEſcape, for he ought to be kept in ardta cuſtodia. 
oo. ss if he be ſuffered to go at large to any Place 
nd MW wichin the County, and to return again; fo if 
un be be ſuffered to go at large within the ſame 
n; Town where the Priſon is, it is an Eſcape, tho? 
an. he return within his Time, Plowd. 36. b. Platt's 
ves Ce. 3 Rep. 44. Boynton Caſe. Hob, p. 173. Earl of 
had Eſſex. | | 8 RO 
De. Nie Caſe was, A. recovered upon a Plaint in Suffered 
She. MY London againſt R and had him in Execution in Fe from 
phe MY Ladpate. A. died Inteſtate. B. was permitted 0 Sub. 
h the Keeper of Ludgare to go at large into wark, 
Ge Surhwark wich F. S. Servant of the Keeper, and 
by the Command of the Keeper. The Admini- 
theWſirator of A. brought Debt againſt the Sheriff 
ateh of London upon the Eſcape, Per Cur. It was an 
ns in Elcape. He that waited upon him into Surrey 
nem could not be Officer to the Sheriff of Londen, 
and ſo he had no Keeper: For the Power of a 
Sheriff does not extend beyond his own County, 
unleſs in Special Caſes. And the Party might 
have Action of Falſe Impriſonment . againſt him, 
tho' the Baſton or Servant waited on him there, 
being voluntary, Dyer 166, accord. F 
I the Sheriff removes his Priſoner out of the Permit. 
County without being commanded, it's an E- ting him 
ape and if he remove Priſoners for Eaſe and 8 ac 
eight in the ſame County, it is an Eſcape: As a ae Dig 
Piloner went to a Bear. baiting with his Gaoler in 
| R the 
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the ſame County, and it was adjudged an Eſcape; 

ſo if the Sheriff permit his Priſoner to go toWork, 
it's an Eſcape, Hetiy p. 34. 

Te walk To ſuffer a Priſoner to walk in the Town, 

in Town tho with a Keeper, is an Eſcape, unlef it be up. 

gre * on a Habeas Corpus from a Court of Juſtice, Hy, 

Hao. CP: „ 252. If the Habeas Corpus bear Teſte in the end 

of one Term retornable in another, this Writ 

will not warrant the Priſoner to go at Large in 

the Vacation, Hob, ibid. Balden we, Temple's Caſe; 

May re- for though the Sheriff may remove his Gad 

move his from one Place to another within his Bailywick, 

Gaol, yet he muſt keep it and his Priſoners within it 

and not ſuffer them to go at Large out of the 

Priſon, tho' he himſelf be attending on them, 

without an Habeas _ from fome Court 

of Juſtice. And let Keepers of Priſons be 

Caution Ware when they receive an Habeas Corp. from the 

upon an Chancery, or any other Court bearing Tefe in 

Hab. Cop. the end of a Term to have the Body of one in 

Execution in the Court the next Term, that they 

do not by Colour of ſuch Writs ſuffer the Party 

to go at Large all the mean Time (as it is ſome. 

times practiſed), for the Writ warrants no more 

than that he be brought out of Priſon only for 

that Purpoſe, and only for ſo much Time as in 

Judgment of Law ſhall be convenient and ne- 

ceſlary for the Execution of the Wric and no 

nay, which in privilegiis odioſis mult ever bf 

Hab. Cory. By Hales in Lutterel and Moſedell's Cale, at 

in the AL Hab. Corpus out of that Court to which the Part) 

ſile- time. jg 4 Priſoner doth juſtifie the Gaoler in Affi 

time, but otherwiſe if it be out of any othe 

Court; but out of which ſoever, if the Authorit 

of the Writ be executed either in Time 0 

Place at the Pleaſure of the Gaoler or Priſonet 

it's an Eſcape, as being carried a Month * 
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ez che Time, and ſtaying a Month after; alſo the 
. Wl Hebcas Corpus being at a Place and Day certain, 
its no Pretence of Stay at any other Places, or No pre- 
Abra, to ſearch Writings, or to ſpeak with Wit. **2c* of 


neſſes, and immediatè is a convenient Time with- D 


40 out wilful Delay: So is Mod. Rep. 115. tho the 
and cheriff be not bound to bring the Priſoner the 
V ri direct Way, yet he ought not to carry him round 


ein bout a great Way, for the Accommodation of No round- 
ae: the Party, if he do it, it is an Eſcape, 3 Keb. 305. about 
210) Irerel and Moſedell's Cafe, and 40d. Rep. 116. Way. 


Moſedlells Caſe. 


But upon this Point of the Priſoners being ſuf- Diverſity. 
ſered to go at Large, there is a Diverſity to be 
well heeded. And that is, 

Between one in Execution within the Fran- Of one in 
chiſe or County where the common Gaol is, Execution 
where the Office of Sheriff or Bailiff extends, 2m ihe 


ö = 
i nM for there if the Sheriff, Oe. aſſert, that one in or Com). 
they in Execution ſhall go out for a Time, altho'* he 

Party MY Letorn by the Time, or if he ſuffer him to get at 

Come Large by Bail or Baſton, it is an Eſcape. But When to 


when the Sheriff, &c. is commanded by Writ to have him 
have the Body at Weſtminſter, he may be a Keep- * ##- 
er of him in another County, as in the Caſe of n. 
Bennet and Halſey. Mo. — 3 Rep 4.4. Boyſton's Caſe. 
Vide Dyer 275. Upon the Sheriff's ſuffering one By com. 
to go at large fora Time the Conſent and A- ſent of the 
greement of the Plaintiff, and the Priſoner return. Plaintiff. 
eth again, Dalt. 139. N 

The Plaintiff was taken in Execution by the Upon lab. 
Sheriff of B. and by an Habeas Corpus he was Corp. 4 
brought to Smithſield by the Gaoler of B. and recipiend” 
there at Eight a Clock at Night che Priſoner went Prifoner _ 


7 | „ RE wentfrom 
nto Southwark, and none with him, and there Smithfield 


continued all Night, and the next Morning he ;, Sontb. 
tuned to Smithfield to his Keeper, and there wart. 
5 „ cConti- 
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Hab. Corp. If a Gaoler on an Habeas C orpus ad Teſt ificandum 


to Guild. Charges and Peril of the Party, for whom he 


at Large, 


a> 


* 
- 
* 


continued with him till the retorn of the Wi affe 
at which Day he brought him to the Lord che g 
Fuſtice's Chamber at Serj eant . Inn, and he retom Wl and 
ed his Writ, and the Chief Fuſtice committed hin Wil 28a 
to the Marſhalſea, and it was adjudged to be q Per 
Eſcape in the Sheriff; So in Burion and Andrij Ma 
Caſe. Mo. Rep. Bennet and Halſey. N dee 
Where the For the Effect of the Writ is performed to hays [ 
Effe of him there at the Day, and the Writ does uu Kir 
= hy command him to bring him the uſual Way, butts to 
ee have his Body at the Day, and fo if one be She bi. 
| riff of two Counties, and had arreſted Two Hg. 
two ſeveral Capiass in two Counties, he may l 
bring one into the other County to have them 
both at Weſtminſter, and may bring them the ſu 

reſt Way. „ 7 


ad T:fifi- bring one whom he had in Execution to be: 
cand | Witneſs; by Twiſden, it 15 an Eſcape, and fo has 

been adjudged. In Rolls his Time, the Court wa 

moved for an Habeas Corpus for a Priſoner in the 
Denied King's-Bench, that he might be a Witneſs in a 
into the Caule in Darbyſhire at the Aſſiſes, but it was de. 
Country. njed; but he ſaid he knew it granted for one to 
Allowed be a Witnels at a Tryal at Guildball, but at the 


ball. was to be a Witneſs if he eſcape, 14 Car. I. B. R. 
. And in 24 Car. 2. B. R. Adams's Caſe, the Court 
Allowed granted an Habeas Corpus for a Priſoner in the 
into Mid. Marſhalſea to teſtifie in a Cauſe in Middleſex. But 
dl:fex, Hale Chief Juſtice ſaid, He would never grant it Wl fi 
in his Chamber, being but a private Perſon, and I 
the Party may eſcape, which would be remedi- Wl f 

leſs, Siderfin p. 13. Firz-Feſfreys, = 


The King If one be in Execution in the Fleer, or other I o 
cannot Place, at the Suit of the King, or of a Common I ti 
licenſe Perſon, and the Warden or Gaoler (by ths 

one to go Command of the Lord Chancellor or Treaſurer) i x 


ſuffer 


N 5 
Chap. 21. Ok Eſcapes. 
ſoffer him to go into the Country with a Keeper 
to gather Money, the ſooner to pay the King; 
and he goes accordingly, and returns to Priſon 
again: et this is an Eſcape as to the Common 
Perſon ; for the King himſelf cannot licenſe a 
Man to go fo at Large, Dyer 12 & 13 Eliz. 297. 
dee for leveral of theſe, Dalt. cb. 29, 2 


8 If one be in Execution at the Suit of the At the 
King in the Fleet, the Warden may ſuffer him Suit of the 
MW to go to his Counſel with his Keeper: But not King ia 
e bo in the Caſe of a Common Perſon, Savills Rep. the Reet. 
„ 5 
q A Man is in Execution for Debt, and a Wo- — 
em man being Warden of the Fleet marries the Priſo. Basse 


ber: This is an Eſcape for that he cannot be his 
own Priſoner, nor a Priſoner to his Wife. 
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marries __ 
Priſoner. 


lum So if the Sheriff or Gaoler marry a Woman Sie of 


e chat is in Execution for Debt. 


Sheriff. 


tas Wl Sir Ger va; Cliſton's Cale, cited 1 Leon 237. in Suffering 
was WR Officy and Saltington's Cale, was, He being Sheriff one to {ce 
the WY ſuffered one in Execution, and in his Cuſtody, to a Play. | 


ngo and ſce a Play; and the fame was adjudged 


de. an Eſcape, and the Party could not be in Execu- 

e tion again. e . 

the WY This Caſe was referred by the King to the 
be Judges, Trin. 12. Car. 1. Whether in regard of the H.. 2 
B. R. Plague, Habeas Corpora may be granted for the orf * 
ourt WW Prifoners in Execution in the Priſons of the Plague. 
the Wl King's- Bench and Fleet, upon Judgment in the 
But Common Bench and Exchequer ,, and it was certi- 


nt it fed by them to the Lord Keeper, That if upon 
and Habeas Corpus granted, the Gaoler ſuffers the Pri- 
edi WM foners to go at Large with a Keeper or Baſton, 
dat this is an Eſcape, and that no Habeas Corpus Not al. 
Nther I ought to be by the Law for this Purpoſe, which lowed. 
mon WW the King well approved of... 
the And in primo Carli the Priſoners in the Fleet 
urer) I petitioned the Parliament, that they may have 


Habeas 


2 * — — = 4 
—— — — ——— ——— — — — 
* 


Eſcape. 


Warrant 


upon E. take both in Execution, and after the Wile is fu 


+ 
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Habeas Corpora in the Vacation, in reſpect of q; 
great Plague in London; but the Parliameg 
would not aſſent to it, becauſe againſt tþ 
Law,» 5 
Execution A Capras ad ſatisfaciend? is ſerved upon one wh 
3 is a Priſoner for Felony, and indicted and y. 
whois Taigned, and found guilty, and afterwards eſcapz 
Priſoner Debt lies againſt the Sheriff, for the Execuig 
for Felony was well ſerved upon him; and altho' his Bod 
and then was at the Queen's pleaſure, yet he ſhall og 
an Eſcape. take Advantage of his own Tort, but he ſhall an 
ſwer the Suit or Execution of a Common Per. 
ſon, Cro. El. 165, 517. 1 Leon. 87, 236. Ol he! 
and Paſton. TT „ 
* The Sheriff delivers the Priſoner upon a void 
N Audita querela : This is no Eſcape, and there the or 
void 4. Priloner may be taken again in Execution, A for 
aita Que- 344. 1. 479. Collins's Caſe. . 8 
isno ut if a Scire facias had in it the Words d gio 
Audita querela, it's againſt Law, and it's an Eſcape on 
if the Sheriff deliver the Priſoner upon it, 1 K 
Rep. 383. DN On ng 


har 
; ene. 
ac. 


vered up. &ion is delivered into the Office where one 6 
onaforg'd jn Execution, and the Marſhal lets him go: lt's 


mil 

One deli- A forged Warrant of Attorney for Satis. 40 
be 

H. 


for Saris. an Elcape, unleſs the Attorney's Hand wereto it, 
faction. Or à Superſedeas delivered, 1 Keb. 873. Colie's 


. 
355 „„ by 
Debt lies If a Man recover againſt Baron and Fee, and b 


th 
ſcape of fered to eſcape; tho? the Husband continue in . 
the Wife. Priſon, yet Debt lies upon this Eſcape againſt the 
Sheriff, in which all the Debt ſhall be recovered Ml ü 
for this was the: Debt of the Wife, and ſhe is n 
fully in Execution as the Husband : And Debt 
lies on it as well as Action on the Caſe. So : 
the Feme be only taken in Execution, 2 Ble. 
320- 1 Roll, Abr. 8 10. Dr, Sutlaff and Sir Geug 1 


Req, 


c, Whap. 21. Ok Eſcapes. 323 
el, 3 Bluſtr. 150. 1 Roll. Rep. 204, 205. Cro. 
14. 657. Whiting . Sir George Reynel. 


Where the Sheriff ſhall be ſo chargeable with 4 Priſo- 
ner, as to Eſcapes; where the Action will lie, and 
in what Caſes not. 


mo The Entry of a Committitur upon the Roll ſhall In reſpe& 
od not charge the Marſhal for Eſcape (if there be of the En- 
na zy after) for then ic ſhould be in the Power of 1 ap f 
every Attorney to charge the Marſhal. A Com- Cum. 
Per. nittitur was Ruled to be vacated, to the intent n. 
Jon! i the Plaintiff ſhould be at Liberty to take out what 

Execution he will. But if the Party after ſuch 
void Bi Committitur entred be in the Marſhal*s Cuſtody, 
the 2nd then eſcape, che Marſhal ſhall be charged 
pvr Eſcape, Siderfin 220. Conny and Facob. 

Therefore let the Student beware of the Opi- Caution 

s of non in Keble (1 Reb. 775.) in this Caſe of upon a 
cape BY ens, where he tells you, the Entry of a Com- na 
Rl mititur alone is ſufficient to charge the Marſhal, * 
a 4 in Execution for Eſcape of a Priſoner, without 
i ual Proof of his being in Execution, But the 
c beiter Opinion is in x Keb. 375. in Pettyware and 
e Himſon's Caſe. „„ 5 
oi The Courſe has been always of late, That in The Moe“ 
lei cafe Committitur be entred on Record, yet it muſt dern 

be proved he was in Cuſtody ſince that Time; Courſe. 
and becauſe it is the uſual Courſe to enter a Commit- 
ſu — againſt every Defendant, tho? he be upon 
r e e 
tie Wherefore the Court ordered the Marſhal 


\ | : ſhal. 
ebe, whether one were in Cuſtody or ble 
Jet 


Capias ad ſatisf aciend' was delivered to the She- ca. ſs. de« 
0 eff verſur J. S. and after the Sheriff did arreſt livered, 
1 J. S. by force of a Capias Utlagat, and then the rs ry 
Party in che Capi: came to the Sheriff, and pray. on a cen. 

f 4 | | | ed Ur 1780. 


%. 
— EY —— — 


NN— —ZQ‚—ꝛ 
8 £ » 


Diffe- in point of Eſcape to detain the Priſoner for the 
- notifying 


ons. if other Condemnations in other Courts be noi. 


Upon E. Scire facias lies not on the Eſcape of a Bail, i 


| Eſcape in The Sheriff; of London by Indenture deliver o. 
Law upon ver J. S. (in Execution at the Suit of A. and B. 
not deli- ſeverally) and only mention the Execution of 4. 


ver one in 
Execution 


332 The Office and Duty ok Sheriffs, &c. 
ed that the Party may remain in Execution fy 

his Debt alſo: And the Sheriff ſuffers him to g 

at Large, and upon both Writs retorned Non ef 
indentus. Per Cur. The Sheriff was not bound 
rence of Debt of the Plaintiff in Eſcape; and it is ng 
Executi- like where one is in the Fleet for Execution, there, 
fied tothe Warden of the Fleet, he ſhall be charge. 
able with them all, 1 Leon, 263. 


ſcape of no Scire fac iſſued out againſt him; for the Sure. 

I. e ought not to be taken in Execution preſently, 

The Condition of Recognizance of Sureties is, 

That they bring in the Defendant if he be con. 

demned, or to pay the Debt. Now if no Sci 

fac iſſues out againſt him, the Surety being taken 

cannot plead the Releaſe of the Plaintiff, or the 

Death of the Defendant in his Diſcharge, as he 

might do upon Scire facias, 2 Leon, p. 29. De 
vered and Ratchff, == = 


Of Eſcapes as to the Old and New Sheriffs, and 


Delivering over, 


vering o- J. S. eſcapes; B. brought Debt againſt the an- 
cient Sheriffs on this Eſcape. It well lies: For 
he cannot be in Cuſtody of the New Sheriffs for 
this Execution, becauſe they were not charged 
with this Execution, and the Fault was in the Old 
Sheriffs that they omitted this Execution ol the 
Plaintiff in theic Indenture; and the Eſcape began 
eo inſtante that the Ancient Sheriff delivered the 
Priſoner to the New, for then they ceaſe to have 
the Cuſtody of him, and although he remain : 
1 ”= the 


Chap. 2h 


the Rules of the Priſon, it's an Eſcape in Law, 


Df Eſcapes. 333 


3 Rep. Weſtby*s Cale. : 

The Old Sheriff arreſted one upon a Latitat, Upon one 
and at the Day retorned Languiaus, & c. and af- retorned 
terwards in exitu ab Officio ſuo delivered him to the TI, 
New Sheriff, as a Priſoner for this Cauſe, and d 
the New Sheriff ſuffered him to go at Large. This livered 
z an Eſcape in the New Sheriff, and an Action over. 
of the Caſe lies againſt him; and tho the other 
Sheriff retorned Languidus, Cc. yet this is not 
material to the Plaintiff, he remains always in 
Priſon, Cro. Fac. 380. King verſus Sir Euſebius 
Andrews. „ - 

If the Sheriff takes a Man in Execution, and New She- 
after a New Sheriff is made; and before the riff not 
other Sheriff delivers over, the Party who was Cm 
in Execution eſcapes. The New Sheriff is not Peſivery. 
chargeable for this Eſcape, bur the Old Sheriff ; RX 
for the New Sheriff is not chargeable with any 
Priſoner before Delivery to him, 2 Roll. Abr. 457. 
Renter} /// / ˙ĩ˙• / 

One in Execution is willingly let go out of One let 
Priſon by the Gaoler, and then came into the 82 and 
Gaol again; then a New Sheriff is, and then he ne 
ny Ep. EE} 5 8 _ 

By Hobart, on a Trial at Guildhall, the New 
Sheriff cannot be chargeable with him, nor an- 
ſwerable for him, as in Execution; for the Exe- 
cution by ſach Eſcape was utterly diſcharged. 
Neither can two Sheriffs be anſwerable, /imul & 
ſemel, for two Eſcapes, out of one and the ſame 
Execution at the fame Time, Hob. 202. Sheriff 
of Eſſex's Caſe, 19 85 | | 


op nn LE New he. 
One taken in Execution on Ca. ſa. by the 4 
Under - Sheriff, he took Money of him for the ſwerable 
Execution and let him go: Then the Sheriff 10 here the 
dies and a New Sheriff is, and the fame Under- ere 10 
VVV Sheriff; notlau fu 

| j not lau ful 


334 The Office and Duty of Sheriffs, &; 
Sheriff; and a new Ca, ſa. is taken out again 
the Party, upon which he was arreſted again 
and eſcaped. ; 
By Hobart, the New Sheriff is not anſwerahle 
the ſecond Taking in Execution being never 


lawful, Hob. p. 202. 


If the Old Sheriff keep any Priſoner after he 
is diſcharged of his Office, it's an Eſcape, 2 Lin 


4. Smallman and Lane. 
The like. If one taken upon a Cap? eſcape, and the 
Sheriff die, and a New Sheriff be made for the 
| Remainder of the Year; then the ſame Perſon i 
taken by another Cap for the ſame Cauſe and 
Eſcape : This will not charge the New Sheriff 
—— 5 
Retorns If the Priſoner walks abroad, and returns in 
and E- the Time of one Sheriff, and eſcape in the Time 
ſcapes. of another Sheriff; this is no Eſcape in the Time 
of the ſecond Sheriff, Hob. 202. Vide ante. 
A. was taken in Execution in the Time of the 
New She. Old Sheriff, and then eſcaped ; and afterward 
ri ſnall in the Time of the New Sheriff the Plaintiff 
be charg- again ſued a Scire facias againſt A. upon the ſaid | 
ed in E- Judgment: Upon which Execution was awarded 
ſcape up- by Default, and thereupon iſſued a Cap. ad ſa 
Execution 2gainſt A. by which he was taken and eſcaped. 
Per Cur, The New Sheriff ſhall be charged; 
for tho? A. was in Execution, which was deter- 
mined by Eſcape in the Time of the Old Sheriff, 
yet when New Execution was awarded againſt 
him upon his Default in che Scire fac?, the fame 
ſhall bind the Sheriff, out of whoſe Cuſtody he 
eſcaped, 1 Leon, pag. 3. Gibbert and Sit George 
—_—_ Es "= 


2 
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What Thing or Act ſhall excuſe an Eſcape, or in 
what Caſes the Sheriff or Gaoler ſhall bo and 
ſwerable for an Eſcape. 


If the Sheriff arreſt a Man upon a Latitat or Onretorn 
other mean Proceſs, and the Priſoner is reſcued of Reſcous 
from him before he be carried to Priſon. and the P. ng 
Sheriff retorns the Reſcous againſt the Refcoulers; the Sheri 
this ſhall excuſe the Sheriff in Action [ur Caſe UPON ſhall be 
Eſcape, becauſe he is not bound, neither is excuſed in 
it convenient for him to bring a V/ commitat' Action of 
with him to ſerve every mean Proceſs. But if £/2e* 
the Sheriff bring him to the Gaol. and after he 
ß; reſcued out of Priſon, and he retoins the 
Reſcous, yet this ſhall not excuſe the Sheriff, for 
he ought to keep his Gaol at his Peril Bur if 
the Sheriff takes a Man in Execution, as on a Ca- 
pia ad ſatisfaciend, and he is reſcued before he 
brings him to Priſon, tho he retorns the Reſcous, 
yet this ſhall not excuſe him, for that he is to 
take a Poſſe Comitat. and the Party cannot have a 
new Execution, Proby and Lumly, 8 


Now let us fee whether and how far errone- <a 
ous Proceſs ſhall excuſe the Sheriff 
Tho' the Proceſs of the Court be Erroneous, yet Chargea- 
the Sheriff ſhall be chargeable on Eſcapes; as if ble, tho 
firſt Capias be by a wrong Name, and the Teſtat. rocels bs 
by a right Name; fo if one who is in Execution 2 
by a Capias ad ſatisfaciend. on a Recognizance, 
tho“ the Capias is erroneouſly awarded, yer the 
Sheriff is chargeable. Yet Note, That a Capia 
ad ſatiſfaciend lies on a Recognizance, as in O 
nell and Paſton's Caſe. 1 Leon, 2, Bluſt. 256. Rey/ar 
and Tirrel, F; I, 
So of a Capias awarded without a Fi. fac Cro. 


| Eliz, 576. Conyers's Cale. Cro. Eliz. 188, Buſhe's 


Caſs. ***öLl 1 
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Diverſity So that he is not to take Advantage of En 
ws can in the Proceedings, otherwiſe it is where he 
N alle ig can alledge a Nullity in the Record; and ifths 


the Re. Court award a Capias where it lies not to I Cot 


Diverſity, 


EY * 


The Office. andDuty of Sheriffs, ke. 


Sheriff, by Force of which he takes the Par 
and then ſuffers him to eſcape, he ſhall be char of 
ed, for he is not to diſpute the Authority of the 
Court. . e 
Another Difference is, where the Court hath van 


where the Juriſdiction of the Cauſe and where not: When 0 


Court has the Court hath Juriſdiction, and doth miſaward 
Juriſdicti. Proceſs, this is but Error; but if the Court hat 


on. of the Fe 2 . 
Cauſe, and no Juriſdiction, and doth miſaward Procels, there 


wherenor. 


| JoriſdiQi- Action on the Caſe is brought in B. R. againſt 
on to be the Officer in an Inferior Court upon Eſcape; if 
alledged. the Plaintiff declare that he brought an Action 


all is void, and the Sheriff may ſhew this in 
_ Diſcharge of himſelf: As if a Formedon be com, 
menced -originally in B. R. or an Appeal in the 
Common. Bench, all is void, and no Action of E. 
ſcape lies againſt the Sheriff; as Kingſton upon 
Hull is a limitted Juriſdiction, and they hold Ple: 
of a Bond made out of their Juriſdiction, and 
thereupon a Capias was awarded againſt the Obi 
gor, who being arreſted on it, eſcapes, no Ai. 
on lies againſt the Sheriff; and this is the Difference 
in the Caſe of the Marſhalſea. But this is more 
fully reported in Rolls Abridg. 2 Bluſt. 62. Weaver 
and Clifford, Ognell and Paſton's Cale. 8 Rep. 243, 
Dr. Drury's Caſe. | : 


againſt F. S. in the ſaid Inferiour Court (as King: 
ſton upon Hull) on an Obligation made at Ha- Nee 
fax in Com Ebor, and does not alledge this to be N 
within the Juriſdiction of the ſaid Inferiour Court, 4. 
and upon this Judgment was given and Executr Wn 
on granted, and the Defendant took him in Ex- {M/s 
ecution and ſuffered him to eſcape, and upon l. 
this he brings his Action, 1 Ro. Abridg. 909. Rich. 

ardſon and Bernard. Ibs 


ligation was made within the Juriſdiction of the 20D. 


Court; for although the Action be Tranſitory, Tranſient; 

yet this Inferior Court had a limited Juriſdiction yet if 

of Things ariſing within the Juriſdiction, and brought 

the Proceedings there were coram non Fudice, and mn 7 

utterly void, of which the Officer ſhall take Ad- Cauſe of 

rantage in this Action for the Eſcape. Action 
Upon the whole, we may ſee that the Caſe of muſt be 

Warren aud Clifford is miſreported in Telv. p. 42, alledged - 

where it's ſaid, It was held by Three Judges, . _ 

that the Action did not lie, becauſe he was not 

2 Priſoner by the Courſe of Law, for he was in 

Execution upon a Capias ad Satisfaciend? on a 

Recognizance, which lay not, but a Sci. fac; and 

therefore ſaith that Book, he being taken by Cap 

ad Satufaciend he is not a Priſoner by Courſe of 

Law, for the Law has not ordained any fuch + 

Means to arreſt him, and he being in Cuſtody 

without Warrant, it's no Eſcape. But this is a 

double Miſtake, for a Capias ad Satisfaciend? has 

been adjudged to he on a Recognizance, and 

if it did nor, yet it's but erroneous Proceſs, of 

which the Sheriff ſhall not take Advantage. Vide 

ante, 0 3 

In caſe upon Eſcape againſt the Sheriff of Erroneous 

Lancaſter, for ſuffering one M. V. to eſcape out of be- 

Execution; and ſhews a Recovery againſt him uc War 

in B. R. and Cap? ad Satisaciend' and a Non eſt rant varies 

lavent? retorned; and a Teſtatym that he con. from the 

cealed himſelf in the County of Lancaſter, and a Command 

Writ was awarded tothe Chancellor of the Coun- Oh _ ce 

ty Palatine of Lancaſter, that he ſhould com- 2, p,1 © 

mand the Sheriff to take the ſaid JI. A. ad Satis- Lancaſter, 

faciend, &c. ita quod the ſaid Chancellor ſhould 

ve him, Cc. and that the Chancellor com- 

3 manded 


Chap. 21. t Eflcapes., 327 
This Declaration is not ſufficient to charge the Declara- 
Defendant , becauſe it is not alledged, the Ob- Lion. 


2 4 ia 
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338 The Office and Duty of Sheriffs, Sc. 
| manded the Sheriff that he ſhould take the ſaid 
M. ita quod the Sheriff ſhould have him coram 
Fuſticiariii, &c. and the Defendant being She. 
riff did thereupon arreſt him, &c. Error was 
brought, becauſe the Writ directed by the Chan. 
cellor to the Sheriff was not warranted by the 
Writ directed to him, for it varies from the Con. 
mand , for it ought have been that the Sheriff 
ſhould have the Body before the Chancellor, it; 
quod that he ſhould have him before the Juſtices, 
Sed non allocutat? for though there be Error in the 
Proceſs, the Sheriff ſhall not take any Advantage 
thereof, but having ſuffered him to eſcape he is 
reſponſible to the Party, Cro. Fac. 288, Burton 
and Eyre, * 
Sheriff So the Sheriff ſhall not take Advantage of Er. 
ſhall not ror in the Proceſs, as in B. R. the Plaintiff had 
take Ad- judgment to recover more than was due to him, 
VARs". 2 Sand. p. 100. Faques and Lockart, 
By aGao- To this agrees Fitz. Tit. Bar. pl. 253. Debt waz 
ler. brought againſt a Gaoler for Eſcape, who ſaid, 
Ei” the Sheriff did not deliver him lawfully to him: 
Proceſs But per Cur, he is not to meddle whether the 
diſconti- Sheriff delivered him lawfully to him. 80 
nued. 21 Ed. 4. 23. b. Action againſt a Gaoler tor ſu 
ffering one condemned to go at Large; it's no 
No Plea, Plea to fay,that the Proceſs was diſcontinued be. 
fore the Judgment given, for he was a Stranger 
; to it, Dyer 66. 15. 4 Rep. 84. Southcott?s Cale. 
Priſon If the Priſon be broken by the King's Ene- 
broken by mies, this ſhall excuſe the Sheriff from Eſcape, 
the King's for the Gaoler could not reſiſt them, and hs 
_ can have no Remedy over; but if a Priſon be 
. euſe the broken by Rebels and Traytors within theRealm, 
Sheriff, ſo as the Priſoners eſcape , this ſhall not excule 
Os. the Eſcape, for the Gaoler may have his Reme- 
| dy Over. | 7, 15 1 


"hs = 
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Chap. 21. Df Eſcapes; 8 
If the Priſoners eſcape by ſudden Fire, this Eſcape by 

ſhall excuſe the Sheriff, for it is the Act of God, ſudden 

Dyer. pl. 66. eb | Fire ſhall 


| _— the 
Where the Eſcape of one ſhall be a Diſcharge of the ” 

other or not, and where the other ſhall have Audi. Aut 

ta Querela or not, Vide ſupra. | " HOO: 


Two are bound jointly and ſeverally, and A p 
one is in Execution, and the Gaoler ſuffers him 3 1 
to eſcape voluntarily, this cannot be pleaded by Execution 
the other, for it is no Diſcharge of the Debt, and ſuf. 
and by conſequence the Action lies againſt the fered to 
other; now where two are bound jointly and eſcape. 
ſererally, one was condemned and taken in Exe- 
cution, and after the other was ſued, condemned 
and taken, the firſt Eſcapes, the other ſhall not 
have Audita Querela, becauſe it muſt be an Exe. Ecurie 
cution with Satisfaction: And though the Plaintiff + 
may have Debt on Eſcape againft the Sheriff, faction. 
yet there ought to be Satisfaction in Fact before 
Audita Querela lies, and perhaps the Sheriff is 
worth nothing. And if the Defendants were 
ſued by one Writ and ſeveral Præcipes, although 
the Entry ſhould be Quod unica fiat Executio, this 
ö intended to be with Satisfaction, for he ſhall 
have both their Bodies. But if two are taken Two ta- 
in Execution for Debt, and one eſcapes, Debt ken, one 
lies againſt the Sheriff; and after the Debt reco- —_ 
rered againſt the Sheriff, or againſt the other, och ek 
the other which remains in Execution ſhall have gainſt the 
Audita Querela to be relieved; but the Body ta- Sheriff, 
ken in Execution is no Satisfaction for the Debt, the other 
6 Rep. 86. Blomfield's Caſe, Cro. Fac. 351. Pen. 1 
dus Caſe, Cro. Elix. 478. 2 Bulſtr. 3217. Querels, 
And fo is Hobart expreſs; The Eſcape of one 
pint or ſeveral Obligor, where both be in Exe- 

* cCution, 
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349 The Ollice and Duty of Sheriffs, See. 
cution, ſhall not diſcharge the other, Hob. p. 2. 
59, 60. | 
Eſcapeof And therefore the Eſcape of one in Execution, 
one in where two are bound in a Bond, is no Plea to 
Execution the Bond; and though he eſcaped by the volun- 


ogy tary Permiſſion of the Sheriff, fo as the Plaintiff 


though it is entituled to an Action againſt the Sheriff, yet 
was by that ſhall not deprive him of his Remedy againſt 
Permiſ- the other Obligor: But if he had pleaded, That 
tion. the Sheriff ſutfered him to go at Large by the 
Licence of the Plaintiff, it might have been 
pleaded in Diſcharge, Cro, Car, 75. Whitacre and 


Hankinſon, 


The Satis. G. and A. were jointly bound to T. in a Bond 


faction of 50007, The Obligee takes ſeveral Actions, 
ought to and had two ſeveral Judgments, and ſued both 
1y ſhewn to Outlawry, and A. was taken upon a Cap. Ui. 
in Audits lagat' by the Sheriff of D. who voluntarily ſuffer. 
Auerela. ed him to eſcape. T. brought Debt againſt the 
Sheriff, and recovered and received Satisfaction, 
and proceeded to take A. but A. brought Audits 

verela: And he failed in his Declaration, be. 

cCauſe the Satisfaction made by the Plaintiff to the 
Sheriff was not Specially pleaded, (viz.) Time 

and Place where it was made; for it is ifſuable, 

and it may be made after the Audita Querela pur: 


| Diffe- chaſed. But if T. had recovered only Damages 
rence be- jn Action of Caſe for the Eſcape, the Plainiff 


Tween ſhould have had no Audita Querelaz but here he 
—_— recovered his Original Debt in Action of Debt, 
Caſe. grounded upon the Eſcape, Mod. Rp. 170. A. 


ford and Totnell. | 


Any one Upon the Eſcape of any one upon a Joint 


on Joint Judgment and Execution, the Debt lieth lot 
— *cution the whole; eſpecially if they be in feveral Pri 
Dots i ſons, as 5 Rep. 87. Blomfield's Cale : Though 
for the the Duty wholly ſurvived by the Death of ths 
whole. Party eſcaped before any Action brovght, 5 
thovg 


Chap. 2r. Ok Eſcapes. 34 
though the Executor of the Party dead is dif- 
charged. es 

But if the Death of one before the Action Death of 
brought, doth diſcharge the Eſcape : By Hales s. 
and Rainsford it doth not: By Wild and Tui den 
it doth, 3 Krb. 30 5. Lutterel and Miſedale. 


Of Actions on the Caſe, or Debt, 5y the Party Againſt 
againſt the Sheriff, &c. for Eſcape, che She. 
| SO. | riff, &c. 

If a Suit be in the Admiralty for a Matter Where 
ariſing ſuper altum Mare, and upon this the to be 
Defendant is in Execution and eſcapes , the brought. 
Plaintiff may have an Action for this Eſcape in 
Action on the Caſe for Eſcape lies at Common _ lies 
Law, but no Action of Debt lay at Common mon Law 
Law; but the Party was driven to his Special | 
Action on the Caſe, which Action was ground- 
ed on a Treſpaſs or Tort, and not upon any Con- 
tract in Deed or Law, 1 Roll. Abr. 5 36. Bright- 
wright and Taylor. ; 

But now Action of Debt lies againſt the She- Debt lies 
it or Gaoler for an Eſcape upon the Statute f Sears 
of . 2. cap. 11. & 1 Rich. 2. cap. 12. Fave 9 
Debt againſt the Warden of the Heet; and ſo it 
s in Equity againſt the Marſhal! And though 
the Statute limits the Action to be brought by 
Writ of Debt, which is by Original; yet a Bill 
of Debt lies by the Equity of theſe Statutes. And 
oralmuch as this Statute gives Remedy by Debt, 
it gives Damages alſo: And this Act doth ex- 
tend to Feme. Coverts, and Keepers of Gaols for 
Eſcape of Priſoners in Execution, 1 Ceon 1 7. Cro. 
es. e 


2 


7, 3 | Now 


342 The Office and Duty of Sheriffs, Scc. 
Now we will conſider Actions for Eſcape, 


Mean Procels, 
Ong and 
Execution. 


On Mean Proceſs. © 


Cafe lies It is ſaid, 1 Roll. Rep. 389, 440. Action on the 
on Eſcape Caſe lies not for Eſcape on Arreſt in Mean Pro- 
on Mean ceſs; but upon Execution it doth. 
Proceſs. But in x Rell. Abridg. 99. If a Man be arreſted 
on Mean Proceſs at the Suit of FJ. S. and he 
Special eſcape, F. S. ſhall have a Special Action againſt 
Action. the Sheriff on this Eſcape, 1 Roll. Abr. 99. My 
5 and Prob. I „5 
Latitat in If a Man ſue a Latitat, to the Intent to de. 
Debt. clare againſt the Defendant after Arreſt in Cu- 
ſtodꝰ Mareſ®? in Action of Debt, and the Sheriff 
arreſts him, and ſuffers him to eſcape, an 
Action lies againſt the Sheriff ſhewing this Special 
M.atter, and he ſhall recover his Damages, ha. 
ving regard to the Loſs of his Debt, 1 Roll. Air. 
Eſcape 3 ſo is the Bailiff of Newcaſt le's Cale. 
Mean ro- One brought an Action againſt J. S. before the 


els of one Mayor, Bailiffs, and Stewards of N where the 
in Priſon 


for want Bailiffs are the Gaolers of the Town-Priſon, 


of Bail, and F. S. is committed to the Bailiffs on Mean 
lies a= Proceſs for want of Bail, and they let him at 


gainſt 1 , for 
PailifF of a Large before Judgment and Execution, and a 


| I ) "A 8 T7 . © ay | a - : : 0 iff 
WM Fang, che Plaintiff recovers againſt him. The Plaint 


may have a Special Action againſt the Bailifß 
for the Eſcape; for by it he is deprived of the 
ſpeedy Means to have him in Execution after the 
Judgment, 1 Roll. Abr. 99. The Bailiffs of Neu. 
caſtle's Caſe. | F ene FD je 


- 
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On Executions, 


If the Sheriff ſuffers one taken by him in Exe- Alia Ca. 

cution to eſcape, the Party at whoſe Suit he was p; or , 
taken in Execution may have an Alias Capias 
againſt the Party that eſcaped, to take him again 
in Execution, or an Action on the Cafe againſt Caſe. 
the Sheriff, Pract. Reg. 304. W | 

he If the Sheriff takes one by Capias ad Satisfaciond? Action 

0. in Debt, if he aſter permits him to go at Large, lies, tho”. 
and retorns not the Writ, yet Debt lies on this = . 

ed Eſcape; for there is a Record of which the Party er fp 8 

he WY {hall cake Advantage, though the Writ be hot te- 

nf WM torned, Cro. Eliz. p. 16. Clipton's Cafe. | 

la Action on the Caſe , upon Eſcape of one Eſcape on 
brought in Execution by force of a Cap Mga, cap. Utlag. 

de. is tam pro dom” Rege quam pro ſeipſo; and the Par- 

% y ſhall have all in Damages. A 

iff An Action on the Cale 2 Tam pro dom? Repe By Qui 

an WI 94am: pro ſeipſo was brought, for that he had a tm. 

ial WW Capias Utlagat after Judgment againſt F. S. and 

12. delivered it to the Sheriff of D. to execute it, 

r. who ſeeing J. S. and being deſired to exzcute it, -Y 
would not do it, but ſuſtered him to go at Large, 

fe. and afterward the ſaid Sheriff retorned Non et 

he WH imveutus, Per Cur', The Action is well brought, 


tls ficeth to begin at that which is the Cauſe of 
he Action, Cro. Fac. 532. Parkhurſt and Powell, Cro. 
he Wiz, 877. Eden and Floyd, Cro. Fac. 360. Barret 
V. «2d Winchcomb. VV 5 


Di 5 2 4 ho 
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Debt on bo ſhall have an Aion of Debt or Caſe py 
Eſcape. Eſcape, or to whom it ſhall be ſaid an Eſcape, u 
not, at Election. N 5 


Capias Utlagat, or a Capias pro fine; or where one 
ſhall be ſaid to be in Execution without Prayer 

of the Party, and where not. : 
Eſcape on If a Cap. ad Satisfac. iſſue upon a Judgment in 
i Ve. Action of Debt, and the Sheriff retorn Non if 
* inventus, and thereupon he is outlawed; and 
Yer the afterwards a Capias Utlagat? iſſues out againſt 
Ty mY him, upon which he is taken and impriſoned, 
ave Debt. 1 . 4 | 
"and after is permitted to go at Large; the Party 
who recovered ſhall have Action of Debt upon 
this Eſcape againſt the Sheriff; for he was in 
Execution againſt him alſo, becauſe he cannot 
Where have a new Capias ad Satisfaciend', And if he 
one taken eſcape, although he was taken at the King's 
on Capias Suit, yet the Party had ſuch Intereſt in the Bo. 
mall be in dy, that he ſhall have Action of Eſcape againſt 


| = ew Sale the Sheriff; and before the Plaintiff's Prayer to 


ofthe Par- have him in Execution, he is in Execution at his 
ty with- Election. So that if the Sheriff ſuffer him to 
out Pray- go at Large before the Plaintiff hath determined 
Cong his Election, it's an Eſcape againſt the Plaintiff 
it he will, and an Action of Debt lies, Telv. p. 20. 
1 Roll, Abridgm. 8 10. 5 Rep. Garnon's Cale. 
| Recovery A. recovers in Debt verſ. D. in Banco Communi, 
in B. C. and ſues a Capias ad Satisfac. and an Ex, poſt cap, 
Error in and outlaws the Defendant who brought Error 
B. R. in. B. R. and Judgment affirmed, and within the 
Cap Uilag. Year a Cap. Uclagat. is awarded, and the Deſen- 
Eſcape, dant taken, and the Sheriff ſuffers him to eſcape 
before the Retorn of the Wiit; Action lics 
againſt the Sheriff. The Deſendant here being 
taken by Cap. Ulagat. out of the King hoes 


| And this is to be conſidered in the Caſe of: 
| 
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ul be in Execution for the Plaintiff preſently _ 

ſer the Arreſt, if he will, although he was ne. 

e brought into Court, nor the Court commit» 

d him in Execution for the Party, 5 Rep. Gar- 

18 Caſe. 8 s 4 ke 


As to a Capias pro fine: | 
er WM Ne, In all Caſes when the Plaintiff may on ces. 
wwe a Capias ad Satiifaciend, and the Defendant pro fn, he 


in WW t1ken by Capias pro fine, he ſhall be in Execu- ſhall bein 
of Wir for the Plaintiff, if he will, without Prayer: 3 


b, a Capias pro fone on Recovery in Aſſumpfit, of the Par- 
nd alſo a Cap. ad Satisfac, retornable the ſame ty. 
em at one and the ſame Retorn; and as to 


y e Capias pro fine, the Sheriff retorns Cepi corpus; 
on ad as to the Cap. ad Satifaciend', Non eſt inven. 
in lf the Sheriff in ſuch Caſe takes the Party 


not Wi Capias pro fine, now upon this Taking he is in 
he Nrecution for the Party; and if the Sheriff let 
2's Win go at Large, he ſhall anſwer for the Eſcape, 
Bo. Lon 51. Hudſon and Leigh. = 


hebt againſt the Sheriff; for the Capias is ad re- 
mend? tam nc hi, quam parti, 7 Xi, 4 4. | | T 
do in Recovery on Forger of jalſe Deeds, if Recovery 
he Defendant be impriſoned for the Fine at the on Forger 
layer of the King's Attorney, if he be ſuffered gt falſe 

o go at large before Satisfaction to the Plaintiff, Deeds. 
may charge him for the Eſcape, becauſe he 

Im Execution to the Party upon the Priſal at 

b Election, For he ought to be in Execution 

the Suit of the Party, before Suit to the King, 

Keaule the Suit of the Party is the Original; 

4 the Figs bat Accellary, becauſe of the Suit, 


But 


al so if a Man be taken by a Cap” pro fine for de- Cap. pro 
to Ning his Deed in the Action of Debt, and is ſuf. Aue for 
his Ned to go at Large, he who recovers ſhall have 1 
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) Where no But if a Man be taken by Capias pro fine for} | 
Capias lies King, where no Capias lies in the Original, (4 
inch in Alive with Force, Ce) and ſuffered to eſa 
mel not before Prayer of the Party- to be in Execuig 

be in Exe- for his Damages, the Party ſhall not have Efe 

cution be- againſt the Sheriff, becauſe he would not bei 


| fore Pray- Execution for him before Prayer. 
'# er of the 


Party. 
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CHAP. XXII 


gun for Eſcape by Executors or Adminiſtrators, 

where it lies, or not, Againſt whom AQion of 
Eſcape lies. Where Execution ſhall be after Exe- 

tion on Eſcape 5 and where it ſhall not be a Dif. 
charge of Execution, but that he may be retaken 

gain. Of laying the Action, and Manner of 
Declaration in this Aftion, Where the Sheriff 
ſpall have his Action againſt the Priſoner that 
eſcapes ; and how to declare. 7 


Gian of Eſcape by Executors or Adminiſtrators, and 
; | how to be brought, 


is made a Queſtion in Jones 173, and That an 
Lach. 67. Lemaſon and Dixon's Caje, Whe. Executor 
er an Executor ſhall have an Action on the Caſe 5 
inſt the Sheriff for an Eſcape in the Time of may . 
e Teſtator on Mean Proceſs? But the better have an 
pinion ſeems to be, The Executor cannot have Eſcape. 
Remedy; the Eſcape being in the Time 

the Teſtator, it is a perſonal Wrong to the 

uy, & moritur cum Perſona. Latch, 67, Funes 


1 : 5 
but on the other Side it was ſaid by Dodderidge, S:mbls d 
he Executor ſhall have this Action, and that .. 
b within the Equity of the Statute of 4 Ed. 3. 

t it is a Wrong, tho' upon Mean Proceſs, and 

e Tort continues as to the Executor; for every 

bing which makes to the Hindrance of the 
lecution of a Will, is a Wrong to him, and the 
Falormance of Wills is much favoured in Law. 

ndif this Action would not lie, it would be a 
chicvous Caſe z for as ſoon as the Capone 
Em. ; = ies, 
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dies, the Gaoler may ſuffer the Priſoner 
pes becauſe none may have Action agij 

im. 

. Two Judges were againſt Two. 

Diveifity. MPhitlock's Diverſity was, This Perſonal 7; 
may be conſider'd in Two Reſpects; as a Cy; 
puniſhable, and that is gone; or as a Tort tot 

Party, and then it is but reaſonable that the Ex 

: cutor ſhould have Remedy. 
That it But it is agreed by all, according to F:tzh, N. 
you lies 12 1. That if it were upon Eſcape afterJudgma 
Judg- that the Action would lie by the Execute 
mend. therefore quære as to Wade's Caſe, 2 Keb. 616. J 
Executor moved for a Scire facias againſt | 

Defendant, eſcaped out of Execution in t 

Time of the Teſtator, and that the Commit 

then entred may be vacated. Per Cur, albeit c 

Party or the Gaoler on negligent Eſcape, ort 
| Party on wilful Eſcape may take him again, yt 
No new not by a new Proceſs or Capias after a Ci 


Braces mn. 7277727 3 nor can the Executors have any f. x 
mittitur. dy. 1 EE N . OT 
Debt by But Stiles Rep. p. 32. Boomer and Payt, is pol | 
Adminj. tive, That the Adminiſtrator may have Adi 
ſtrator. of Debt againſt the Sheriff for the Eſcape d I. 
Prifoner, ſuffered in the Time of the Inteſtaſ 
But this was in the Caſe of Execution. car 
Diverſity. So that the Difference ſeems to be where t E 
Eſcape is on Mean Proceſs, and where it is out . 
Execution. On 71 
met Another Difference is betwixt an Eſcape | ent 
Eſcape in the Life of the Teſtator, and an Eſcape in ( 
the Time Time of the Executor upon Execution in tl 
of the Time of the Teſtator. And it is agreed for Las 3 
Teſtator, That if a Priſoner eſcapes in the Time of the Ext et 


Time of 
the Exe- 


a= cutor, the Exccutor may have Action of 1 
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ßut the Queſtion is in Sir Gorge Reynell and It muſt be 

8 geaſtel's Caſe ;, and it is adjudged, That it brought 
ht to be in the Detinet only, for it is grounded by 9 
the former Judgment: And as an Action of e of 

+ on the firſt Judgment ſhall be in the Det inet, Fes 
here; and the Difference was taken, Where 

Action is grounded upon Privity of Contract, 

oupht to be in the Detinet. Aliter, when ground- 

upon a Tort. | 


80 is the ſame Caſe 3 Hob. 272. by the Name of 


I mgcaſtel and Sidley : If it were in the Debet and 
uur, the Plaintiff ſhould recover for his w] 


Ile FO. 121 

Go it is in Stile's Rep, 32. Martin and Hendley, 
d 2 Roll, Rep. 132. 3 . 
50 Executor brings Debt upon Eſcape of one 
ho was Bail in the Recognizance with, Cc. to 
Teſtator, it muſt be in the Detinet. Lane's Rep. 
2 Carew's Caſe. 555 9 


Nite, In Debt for Eſcape, brought by the NoCoſts 
Executor; if he be nonſuit, he ſhall not upon 
pay Colts. x Roll. Rep. 63, Rs uit. 


The Plaintiff brings Action on the Caſe as Caſe and 
xecutor againſt the Sheriff (Defendant ) for Recovery 
cape, and had judgment given him per Nomen 35 Execu- 
Executor. This Judgment paſs'd by Non [um 1 
famatus. Error was brought, becauſe the firſt ment gi- 
dment was given for him as Adminiſtrator; ven as 


d this in Action on the Eſcape, and the Judg- e 
| rator, 


pe Me on it was per Nomen of Executor. 

in fl . e 705 

in ch Dodderidge put the Caſe. . nc 
Lau The Adminiſtrator hath one in Execution for Admini— 


hebt, the Sheriff ſuffers him to eſcape ; he ſtrator re- 
4, Wight his Action of Debt againſt the Sheriff covers in 
zu this Eſcape, and recovers ; and after al he Eſcape. 
- finds 


1 {ag R | 
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And af. finds a Will by which he himſelf was made Er. 
terwards cutor. The Recovery ſhall now be good, 
1 this Money recovered againſt the Sheriff ha 
be Aſſets in his Hands, and no Auaita Our, 
this Caſe lies againſt the Sheriff. And Cray; 
the ſame Opinion. 
That if Houghton contra. It the firſt Executor die en a 
fir ſt Exe- teſtate, his Adminiſtrator ſhall not have 
2 dies Action of Debt againſt the Sheriff for this Wvilf 
l ſcape; no more ſhall the Executor here int 
niſtrator Principal Cale have his Action againſt 
ſhall not Sheriff for the Eſcape of him that was in Ex 

have cution at the Suit of an Adminiſtrator, 
Debt. Executor here hath no Privity to fue Execui 
upon this Judgment, becauſe the Scire far d 
pends on the Satisfaction, and to this he is 9 
privy. The Court being divided, it was cor 
pounded. 3 Bulſtr, 112. Sling aby and Lamb. 
Cro. Fac. 394. 1 Roll. Rep. 276. Godbolt 262. meſ 

Caſe. See ter. 5 
Action Action on the Cafe lies by Commiſſioners ( 
lies by Bankrupcy, for ſuffering one to eſcape who w 
Go committed by them, becauſe he refuſed to beex 
Bank. mined. 1 Roll. Rep, 47. Barnes and Cary, 


rupts. 


Againſt whom an Action for Eſcape lies 


Againſt If the Under-Sheriif takes one in Executio 
the She - and ſuffers him to eſcape; Action of Debt lies: 
nf. painſt the Sheriff himſelt. 
Againſt | But there is a Caſe cited in Marſh and Abr 
the Un. Caſe, 1 Leon. 146. The Under. Sheriff ſuffered 
der. he · Priſoner to eſcape, and the Action was broug 
ri againſt the Under. Sheriff: For ( ſaith the Book 
ic may be the Sheriff himſelf. had not Notid 
of the Matter: (And I conceive it's no mill 
whether he had or not, be having Security les 
7.44 


hap, 22. Ok Eſcapes. Lr 
r. beriff 3) and the Writ was delivered to the 
nder -Sheriff, and he took a Fee for it. 

But this ſeems not to be Law: The Sheriff is Where 
Perſon in Court alone to anſwer all Miſ- Action 
meanors of Under-Sheriffs, or Bailiffs, As Lier . 

e Under-Sheriff lets one go that is arreſted 52 ths 
on a Latitat, and returns Non eſt inventus; no Sheriff or 
gion lies againſt the Under. Sheriff: But the nor. 

eniff ſhall not be impriſoned nor indicted for 

ct of the Under-Sheriff. Latch. p. 187. Lays 

s Caſe. LES J 

Yet quære of the principal Caſe, Vid. ſupra [ub 

Une Sber f. . | 2 ths Jug 22 


Cap ad ſatisfaciend' is awarded to the Sheriff Action a- 
Berkſhire to arreſt J. S. who was then in the gainſt the 
iſtody of the Mayor and Burgeſſes of Windſor, ag og 
d he awarded a Warrant to the Mayor, &c. to chile, and 
te him, who did fo, and after let him eſcape. not "wg 
on of Debt for this Eſcape lies againſt them, Ea inſt the 
e Wt 2painlt the Sheriff. „ 
3 the like Law of a Bailiff of a Fran- 
le. Es e reals 


Action of Debt is maintainable againſt a Gaoler 1 
Sheriff for Eſcape out of Execution: But it glatt the 
h not lie againſt his Executors or Adminiſtra- Executors 
. Vide ſupra, yet with this Difference, Dyer of Sheriffs 
—_—_ 25 % A 
Where the Sheriff is chargeable in bis Life- wh 
e for a Perſonal Tort or Mi feaſance, there his OR 
flo) is only chargeable, & Adio moritur cum ai? = | 
ena: But where he is chargeable for levying Torr and 
Boo ne on a Fieri fac, and not paying it over, lerying 
e if he dies, his Executors are chargeable: Money. 
nn Duty. Cro. Car. 539, Perkinſon and Cully. 


| 4 
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Againſt a A Priſoner taken on Mean Proceſs upon Plan 
Serjeant before the Sheriff in London, is in Cuſtody gf | 
in L:n07. Sęrjeant, and eſcapes, the Action ſhall be brought 

againſt the Szrjeant in this Cale. Siderfn | 

318. |.” TE 
How ik . Action upon the Caſe againſt the Defenqyy 
one of the being Sheriff of London, on Mean Proceks, yy 
Sheriffs after Iſſue and Trial by Ny. prius, and before ic 
dies. Day in Banco, one of them dies; tho' they are n. 
puted one Officer, yet they are two diſtinct pe 
ſons, and the Suit ſhall proceed againſt the othe 
Hard. 161, Harris verſus Phillips and Briggs 


Where Execution ſpall be after Execution upon Eſc 
or where an Eſcape ſnall nit be a Diſcharge « 
Execution, bur that be may be taken again, 


By Neg. Note, If the Party negligently eſcape, the Pot 


gence. and the Sheriff may take him again; bu WW 8" 
Volmer voluntarily, then only the Party may take h ü 
ry. again, but not the Sheriff ,, but if the Sbaſ Br 

By Con- let him go by the Conſent of the Plaintiff, t lan 

ſent of neit ber can take bim. 2 Keb. 206. Alenſon a 7" 

Plaintiff. Butler. But ſce the late Scape - Act. b 


Not by But tho? the Party or Gaoler on negligent f 
new Pro- ſcape, or the Party on wilful Eſcape may tak 


ceſs. - him again, yet not by a new Proceſs or Capu | 

after a Committitur. 2 Keb. 616. Wade's Cu ine 

| Vide ante. „„ | op nit 
Upona If one in Execution on Ca. ſa. eſcape ol h 


Ca. Sa, own Wrong, yet the Plaintiff cannot have otix 
Execution. Hob. p. 6, e 

In Caſe of If a Man taken in Execution by a Capiub 

Sheriffs put in Priſon, and after eſcapes, and after t 

Death. Sheriff dies, a new Capias lies againſt him, othe 

wiſe the Plaintiff would be without Remedy 

But if a Man be in Priſon, and the Marſhal dit 

an 
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an 20d then the Priſoner eſcapes, there is no Reme: Ia Caſe of = 


Fe but to take him again; for if after the Death Marſhal's 
i the old Sheriff,, and before another is made ath, 
n | Sheriff, 2 Priſoner go ar large, this is no Eſcape, 

for he is in Cuſtody of the Law, and may be re- 
du taken in Execution at any Time: Hob. p. 60. 
4. 4A. 15. Mod. Rep. 14. 3 Rep. Weſt hies Caſe. 
On voluntary Efcape the Party doth not loſe New Exe- 
bis Intereſt, but may take him again; and if the cution. 


8 die, he may have a new Execution if he 
will. . 

So the Plaintiff Executor brought a Sci fac. on a Plea of 
judgment in Debt for the Teſtator againſt the Permit 
Defendant, Quare Execul ion habere non debet, De- pos — 4 
fandanc_-pleads he was taken in Execution per conft.ded 
Ca. Sa. upon this Judgment, and committed to 185 
the Feet, and that the Warden permitted him 


pon ie ad Largum. Plaintiff demurs, and Judgment 
* i given pro Feen ; and he may have new Rxecu- 
e don againſt the Defendant, who eſcapes out of 
Sheri Priſon, by three Juſtices, contra V. aughan. And Al- 


lanſon and But ler is ſull to the Point. Sir Thomas 

1 and Water, ooo: 
Second Point, Whether permiſit. ire ad Larg. ſhall Negligen- 

be implied negligenter or voluntarie, and it ſeems ter. | 


nt Eis not voluntary, becauſe the Plea ſhall be moſt 

ul Krongly taken againſt the Pleader, 5 

Ch 1f 4. be taken on Execution at the Suit of B. Where 
Cid a voluntary Eſcape by the Aſſent of the She. the Party 
nit, and after the Sheriff retakes him and keeps 22 
of bim in Priſon, he ſhall be in Execution to B. che : 

othe becauſe tho“ B. may bring an Action againſt the the Priſo- 


Sheriff on this voluntary Eſcape, yet this is at ner re- 
his Election; for the Party in Execution of his taken, of 


er i on Wrong ſhall not put B. to his Action a. „ 8 
othel i beinſt the Sheriff againſt his Will, and it may be 
mech chat the Sheriff is not able to make him recom- 


Fence. 10 Car. B. Trevillian and the Lord Ro. 
e %%%%ͤͤ;ùĩ SDS |, 


_ | \ 
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berts's Caſe. Siderfin p. 350. Allanſon and Butly, 
The Exe. So it is ſaid, tho? the Gaoler be liable to an N 
cutio» Action of Treſpaſs for the Retaking, yet the Pri th 
mult be ſoner is in Execution; and the Reaſon given is, ſa 

eft:Qual. The Body « a Pledge, and the Execution muſt le 

effcttual. 3 Keb. 453, 463. James and Pierce, Gu 
| Volunta. Voluntary Eſcape ſuffered only to gain Fees, 
ry Eſcape ought not to be countenanced, nor is no Plea WM (eli 
not o be in Bar, that the Party was intended to return 
counte- to Priſon again at his Day; and the Plaintiff has Ac 
| - nanced. an Jntereſt, which is not diſcharged by the E. Re 
ſcape. But my Lord Hobart on a Trial at Guild. 
hall in the Sheriff of Eſſex's Caſe, was of another Ef 
Opinion: The Caſe was; The Priſoner having Wl ke 
been in Execution, was willingly let go out of Ml ;1; 
„ Priſon by the Gaoier, and then came into the W 17 
E Gaol again, and fo remained in the Gaol till the MW 51 
Time of another Sheriff, and then eſcaped, and 66 
| rwThi;js àn Action of Debt was brought againſt the She. | 
| * Gnce de. Tiff, and he directed the Jury, that the Sheriff was, MW in 
nid for not anſwerable to this Action; for when he was gh 
| Law. - ſuffered by the Gaoler voluntarily to go abroad, M net 
5 | the Execution was utterly diſcharged, ſo as he W the 
could not lawfully be taken again, nor adjudged an 
in Execution by Law, tho' the Party would yield WM , $ 
himſelf to it, or the Creditor ſhould allow it. Wiak 
2, Leon, p. 162, 165. BZ 
3 If a Prisoner in Execution eſcape with the irt 
* e e Permiſſion of the Gaoler, the Execution is utterly ¶ the 
\ Guoler's gone and extinguiſhed, and the Plaintiff ſhall I 
Permiſſi never reſort to him that eſcapes, but fhall hold M anc 


on. bimſelf to the Gaoler for his Remedy. Aliter ifhe 
_ eſcape voluntarily, or of his own Wrong, prout ſs. W mz 
* pra. But the Law is now held otherwiſe againſt I At 


R:4gway”'s Cale, Dr. Drury's Caſe, and the Earl Mot 
of eis Cale: But 'tis otherwiſe in cale of a MW Ad 
Reſcaus. Hob. p. 202, Sheriff of E/cx's Cale. 2 Leon. Wl Ca 


10 


J 


17,162, Phalips and Sionc. 


Chap. 22 Of Eſcapes. 355 
. In Sci fac to have Execution on a Judgment Barthat be 
nin Debt, Defendant pleads, That at another Time Vas fore | 
i WM che Plaintiff had ſüed Execution by Capias ad fei ñ 
b, Wl (aufaciend, and the Defendant was taken in Exe- gyecy. 

be WW cation. Plaintiff replies, That true it is, he ſued a tion. 

Capias ad ſatisfaciend', and the Defendant was 

es, taken thereupon, but he preſently reſcued him-  _ 
ea Ff and eſcaped. Per Cur', the Replication is good, Repl. by | Þ 
im nnd it is no Reaſon the Defendant ſhould .take Refcous -— © Ml 
12s Ml Advantage of his own Wrong; tho tis no good and E- 
E:. Retorn upon a Capias ad ſati faciend that the De- [caps 1 
d. fendant reſcued himſelf, nor any Plea in Debt on = 
vr Wl Eſcape; and the Plaintiff may have as well his | 
ns Wl Remedy againſt the Party as againſt the Sheriff, 
of Wl ind the Party Hath Liberty to begin again de 
the Wl ww by Action on the Judgment, or againſt the 
. Sheriff, Cro. Fat. 240. Robinſon and Clayton. 1 Keb. 
_— ns 
be. If a Man upon a Capias ad ſatisfaciend” be taken New Exec 
vas Wl in Execution, and after reſcues himſelf from the cution 
vas Wl Sheriff, and*eſcapes, the Plaintiff may have a — 
ad, New Capias againſt him, and take him again, reed 
be the firſt Writ not being retorned or filed, nor 
ed iy Record made of the Award; and this on 
ld WM aSo fac after the Year, becauſe he ſhall not 

It. Wl take Advantage of his own Wrong, and ſo he 
may have Elegit or any other Writ: And fo it is 
if the Sheriff had retorned the Writ and Reſcous, 
the Plaintiff may have a new Capias againſt him; 
I who Abr. 904. Mounſon and Clayton, and Radford 
JJV . 
If — in Execution eſcape, and the Sheriff Freſh] 
makes freſh Purſuit after him, and takes him again, earls 
Itho it be a long Time after, yet he ſhall be (aid 
tobe in Execution again, becauſe he ſhall not take 
1 in his own Wrong: 3 Rep. Ridgway's 


( 


423 Where 


|. When Where one is taken lawfully in Execution, and 


diſcharg- after diſcharged by Writ of Error, and after the 
SY oe Judgment is affirmed, a new Capias lies not a, 
Kerr, hv: gainſt him, but Execution ſhall be awarded + 

-Ruccucion ainſt his Sureties, if he will not render himſelf 
againſt t if the Execution is revers'd, becauſe he wa 

dhe Sure- never lawfully taken in Execution (as if he be 

ties. talen after the Year without any Sci“ fac) he may 
be retaken again. Latch. p. 292. Sir V. Fiſh and 


Eſcape. 
Laying the Aion and Declaration, 


Ougzbt al- Rule. Debt 2 Eſcape ought always to purſue 
_ to the firs Action. Therefore where the Plaintiff a 
po et Executor brought Debt againſt the Sheriff of I. 
Aion. on Eſcape of E. B. againſt whom he recover. 

Ew ed a Debt of 82], as Adminiſtrator of 1. S. reci- 

ting all the Record in Certain : It 1s erroneous; 

for the firſt Recovery was as Adminiſtrator of J.. 

and the Debt on Eſcape is as Executor of J. S. 

which cannot be, that one ſhould die inteſtate, 

and have an Executor. Cro. Fac. p. 394. Sit H 

Slingihy verſ. Lambert. See beſore. 

Againſt "The Plaintiff declares againſt the Sheriff of 
e Devon for an Eſcape at Exeter, which is a City 
3 and County it ſelf, and not Part of the Cour 
at Exeter. 0 of Devon, yet good after a Verdict; ſor it 

E all be intended the Defendant had the Cuſto- 

dy of his Priſoner in Exon, either by Hab. Corp, 

or on freſh Purſuit. Sider. 364. Hopping and 
Holmes. ä 55 | 3 5 : | 

Declares The Plaintiff declares, That the Party wos i 


he was in Cuſtody of both the Sheriffs of London, and the 


Ly Action is brought againſt one of them, the Pn 
Sheriffs, foner that elcaped being in Ludgate, in 
tho' the Aion is only againſt one. 3 

5 1 Cultod/ 


een S = PP RT  =- 


Ts r & . 


. 


* 


Cuſtody of the Defendant only, the Declaration 
x good; for the Priſoner was in Cuſtody of both 
the Sheriffs, tho? he was in the Cuſtody of the 
Defendant; and it ſtands well enough with the 
Record, and the Words exifer? in Cuſtod is a good 
Avermenc that he was in Cuſtody 5 and the Aver- 
Words, ut præfertur, do not hurt the Averment. ment. 
Stiles Rep. 297. Drinkwater and Pack. TY 


Declaration. 


Rule. If the Party in bis Declaration doth ſhew Whether 
he bath wo Cauſe of Action; in ſuch Caſe, if the the She- 
Sheriff, by force of 4 Capias to him directed, doth 4 ſhall 
uke the Party in Execution, and ſyffer him to vun — 
eſcape, no Action of Debt lies againſt the of the In- 
Sheriff for chis Eſcape. But in Dyer 67. 4. 2 Bulſt. ſufficien- 
62.9, ty, 9 as ; cy of the 


in Action on Eſcape againſt the Sheriff or Count- 
Gzoler, they ſhall not take Advantage of the In- 


7 


ciency of the Count, but ſhall anſwer to the 
ape : The ſame Law is of an Error in the 
Record or Diſcontinuance, becauſe they are 
Stangers to it, no more than a Stranger ſhall 
alike a Recovery by Matter Dilatory. Dyer 


„ 


Rule. The Declaration in Eſcape ought to mention Where 
' the frſt Judgment; or, the Plaintiff ought to ſhew che De- 


he had ' recovered on Judgment. And it is not 3 


ſuffcient to ſay; 3 recuperaſſet. The Caſe was, mention 
9 cum the Plaintiff recuperaſſet verſ. J. S. &c. the firſt 
rout patet per Recordum; and that upon this a Judg- 
Copias iſſued out, and J. S. was taken by the ment. 
Defendant, and eſcaped. It is too general, for 

wn conftat by the Declaration that any Judgment 


s ever given againſt him, and then he was 

det well taken in Execution. 1 Sanders 38, 39. 

Ines and Pope. Sider. p. 307. 2 Keb. 63. Ame 
| Aaz 1 Caſe, 


338 


unleſs 
there were 
a Judg- 
ö ment. 


| May be 
according 
to t 


Writ. 


| Declara- 
N tion 
whete we- 
| ritas Fabi i 
is found 
and a- 


greed. 


- 


No Debt Caſe, x Sanders 34. Careſwel's Caſe. And the 


W FRE SIT f ol $6. 
1 ? *17 
- * . 


' The Office and Duty of Sheriffs, & 


the Sheriff be in Contempt if he let him eſcape Wy 00! 
yet no Debt ariſeth, unleſs there were a Jude the 
ment; and tho it be ſaid the Sheriff took him Ert 
in Execution, and for Debt, unde convict' eſt; T1 vet 
this is but a Recital of the Writ. aft 
Declaration in Eſcape may be according tothe 
Writ, (viz, That he eſcaped out of the Cuſtody WM Pe 
of the Sheriff or Bailiff) This is in Action on the of 
Cale. Siderfin p. 332. 5 
In Caſe, Declaration was, That the Sheriff Ml th+ 
(the Defendant ) had arreſted L. at the Suit of Ml Ke 
the Plaintiff by a Lat. ſued out of the Court tie #P 
21ſt of January, and that by the Eſcape the Plain- WM Pl 
tiff had loſt his Debt of 1 197. Upon Not Guilty {Ml be 
the Jury find, that the Writ was Teſte 28th N. 7: 
vember. But revera ſued out of Court the 21ſt df 
Zan. and that Habeas Corpus was ſued by the Plain. 
tiff retornable Menſe Paſche, with Intention to 
declare then againſt the ſaid L. But the Deten: 
dant upon another Writ of Habeas Corpus, wit 
out the Aſſent or Notice of the Plaintiff, ſued and 


8 in Tn: 2 ſo is the Courſe. e * 
uer', Sir Thomas Jones Rep. p. 149. Waltury and 
Salronſtal, | Jo P. P. 149. U Tho 


retornable Tres Paſche, duxit the ſaid L. ad reſp Wl * 
to the Plaintiff in Treſpaſs, ac etiam Bill of 191. 
where the ſaid L. was in Cuſtody of the Deſen- 
dant ad reſpond the Plaintiff in Billa de 119 l and *! 
ſo the ſaid I. was permitted to eſcape. Movel C 
in Arreſt of Judgment, becauſe the AQion will * 
founded upon an Arreſt at the Suit of the Plan t 
tiff by Vertue of another Writ than the Writ 
found by the Fury; and the Plaintiff might hare 
declared otherwiſe, (vide!) That he had ſued a 
Lat. Teſte 28 November, But per Car”, there is Ve 0 
ritas Legi, & vert Facti, and the Declaration [ 
is according to the Verity of the Fact, and by 
Neceſſity of Law the Teſte of the Writ ought tt | 


* 


Chap. 22. Ok Eſcapes. 339 


Tho it be not ſhewn that the priſoner did Need not 


tho 

bot appear at the Day, for iſ he did not appear, ſh-v be 
0 then the Plaimiff FS: NO Loſs; yet er not 2 — 
bin Error in the Declaration for tho? he did appear, 64 Day. 
T1 Be the Tort is not purged. Cro. El. 289. Appleton 0 

and Burr. 3 1 

e Note, Upon an Action of Eſcape upon Mean That the 
och proceſs, Defendant pleaded, That aſter the Time 2 | 
the MW of the ſuppoſed Eſcape, H. by Conſent of the mag * | 
Plaintiff appeared at the Day of the Return of by Cons 3H 
eri the Writ, prout per Record? apparet, Repl. Nul ticIfent, Se. 
it of WY Record. of the Appearance of H by which it might | 
the appear, That he appeared by Conſent of the 
an. Plaintiff. Defendant demurred ſpecially, for that | 
ity WY be put a double Matter in Iſſue, Cc. 1 Lutwich 
rr „ 5 
ſt of lt was inſiſted for the Defendant, That the Repl. ill. 
lain Replication was ill, becauſe the Allegation of the & 
nM Appearance of the Defendant was ſufficient ; and 
en- the Allegation over, that it was with Conſent, 
ih Oc was immaterial, and that the Plaintiff might 


and have only traverſed the Record of the Appear- 
1 ES | 5 a 


fen- But on the other ſide it was moved, That plea ill. 
ande the Bar was ill. Hob. 210. Webb and Canning's 
ved Caſe. Latch. 149. I Tones 1 38. Calſe and ia 
n is 2 Rolls Rep. 119. Worſleys Cale, But by Conſent, 
lain the Parties amended. „ Amend- 
e 55 ment. 
ae A Declaration is againſt a Sheriff, That he Upon a 
ed a ſuffered his Priſoner to eſcape, and had retorn- Retorn of 
ed Cepi Corpus, & parat habeo, whereas revera Cepi Cor 
he had not the Body at the Retorn of the?” ©, 
Wut. Quereif this Declaration was for the falſe r. 
Retorn, or for the Eſcape, or for both. ——Top _ 
this Declaration the Defendant might have 
| „ pleaded 


a, FI F OY 2 4 
L - © 2 | 5 S 
* * 


360 The Office and Duty of Sheriffs, Ne. 
pleaded the Statute of 23 H. 6. but he demur- 
red generally, and ſo has loſt the Advantage of 

the Statute, which is a private Statute, and the 

I Defendant has confeſſed the Eſcape by the De. 
Demur- murrer. Vide ſupra. Sanders 154, 155. Benſon and 
ter. Welly. Vide ante, FO 5 ann. RG 
So that if the Eſcape be well alledged, the 

Court will not countenance Error in other Non. 
Formalities. . | 5 


* 


55 The Declaration was, W hereas he had brought 
Nice. ®# Writ of Debt againit A. # and recovered, 
and ſhews all the Matter of the Elcape, &c. and 
tuade ques then it is, (as uſually in the Common Bench) 
vitur,&c. unde queritur quod cum he brought a Writ of Debt 


| apainſt M. V. &c. and faith not the aforeſaid 
M V. and ſo it may be a Stranger, and there. 
fore not good. Cro. Fac. 188, Burton and Ey. 
But upon Conference with the Prothonotaries, 
Courſe of it is the common Courſe in Actions on the Caſe 
Re after Recital of the Writ, in the unde queritut 
tion gem to begin de novo, and not to ſay prædid', &e 
And per Curiam, both Courſes are well & 
monk. VVV 
Error in And fo it is, tho there he an Error in Fa&, 
act nor And as in the Caſe of Jaques, Car. 2, which 
to be aſ- was, „ 1 „ 


ſigned on 


pias Was of 501. and to anſwer 5 J. Alano Lockart 
Prothonotary :. And the Judgment in Debt onthe 
Eſcape by Default is 50 J. and this was aſſigned 
for Bear; for the Judgment and Capias was but 
of 50 J. as to the Party. But Non allocatur, for 
upon the whole the Judgment is right, and but 
an Error in Fact, which cannot be aſſigned on 
the Elcape. 2 Reb. 646. 2 Sanders 98. Jaques and 
Keble. VV CC TM OD 40s 


ſcape. 


ehe g. On Non omittas, Capias and Eſcape. The Ce. 


lo 
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1n Eſcape againſt the Marſhal, the Plaintiff Againſt 
wclared, That whereas J. S. was indebted to * 
tim by Bond, and thereupon arreſted by Lari. 3 
, and put in Bail, and the Plaintiff obtained a der in 
Idgment 3 who thereupon, in Diſcharge of his Court. 
Bail, did render himſelf to Sir Fobn Lentball in 
Frecution, and afterwards Sir John Lentball (the 

Marſhal ) ſuffered him to eſcape. ,. To this it was 

excepted, that he rendred himſelf to the Mar- 

hal; whereas he ought to ſay, He rendred him- 

to the Court; for it is the Act of the Court 


d What turns him over to the Marſhalſea, and a 
age can only take and diſcharge the Bail. But 
bt: rs faid here, That he rendred himſelf to Sir Fobn 
d larball in Court; which is well enough. Stiles 


. 330. Chid and Sir Jobn Lent ball. 
As to Declarations upon Eſcape, after Delive- 


| 


4 A 

i from the old Sheriff to the new. Sheriff, and 

ſe White Manner of Declaring, I ſhall cite Two _ 
uf WWCaſes, which will much inform us in that 


„„ 45 : 3 
& W The Declaration was, That he was in Execu- Declars⸗ 
tion of the old Sheriff, and delivered to the tion as 
dt. Whew Sheriff, and then committed to the Mar. the old 
ch Nit by Habeas Corps, and then ſuffered to 379 g. 
 Weſcape. Cro. Fac. 587. Dowdſ/well and Sir G. _ 


r lIir l 
This Exception was taken to the Declaration, It muſt be 
the beczuſe it was not ſhewed, that the ancient She. ſnewed, 
ed riß delivered him in Execution, with the Cauſes Fo & ? 
but Wo! Impriſonment to the new Sheriffs; for other. ift dell. 


vile it is an Eſcape in them, and not in the vered bim 
Marſhal, as in Weſtbie's Caſe. For it may be he cm cau. 


for other Cauſes, and this Cauſe was not men- Sheriff, 
toned. And a Declaration ooght to be certain 
o every Intent; and tho it be ſaid virtute cuj a, Virtus 

OP | | he , Ke. 


vas delivered per Indenturam debito modo confectam to the nec 


362 The Dice and Duty of Sheriffs, 8e ena 
bee was in Execution under the new Sheri 

yet that does not help it, for it is but the Cy 

cluſion of the Premiſſes; and if the Matter! 

fore does not ſhew he was in Execution, thy 

pr texts cujus will not ſerve: . 0 

In Debt on Eſcape. The Original and can 

which was retornable Craſ. Martin. in Micha 

——78, was ſet forth: And that Sydly in wy 

ab Officio in December, aſter the Retorn delivered 

him over to C. and it appears not that the pn 
ſoner was ever in the Cuſtody of Sydly, Butb 


Mindbam he could not elſe be turned over; M x 
* it is exprefly ſaid he was in Cultody, and i ane 
| may be, no Writ was returned by the Sheriff Ml inc 
| | and tho in Law he cannot be in Cuſtody ii yer 
4 the Retorn, yet that ſhall be now intended; n wit 
A ther need it be ſaid, That the Sheriff was con cor 
| tinued in his Office above a Year. 1 Keb. 61 U 
| Hargol and Creamer. 0 | 8 an 
= „ Ol declaring in Eſcape upon Outlawry, theel 
| — are alſo 'Two Caſes which will greatly dite Cu 
| on Out- US: „„%%ͤö;X—Ü? es ts ot | 
lawry,” One was outlawed by the Plaintiff, and by 
| ' * + Habeas Corpus he was delivered tothe Marſpaſe i int 
| and eſcaped, Now the Declaration may be ſaſ fer 
| Bs the Party only, and it need not be an Action on Jur 
| 5 the Caſe tam quam, tho? here is a Contempt be 
8: the 8 Bridgman's Rep. 8. Moor and Sit Geng on 
| „„ Nene. | | 7% | | 
| Caſe not The Plaintiff in Debt on Eſcape declares ol n; 
Debt. 2 Recovery of 13. outlawed 15. and i p. 
l_ he was taken up by Cay Utlagat 18 Car. 2. af 4 
the Year, and doth not declare that he was 1 » 


| Cuſtody, nor that he was ever charged in EH be 
| We; cution at the Suit of the Party, by Prag, 

KB on the firſt Judgment, (in which Cale, tag yy 
5 5 an Action on the Caſe will lie, yet not Action 9 
Mp Mg» ob e 


| hap. 22. Of Eſcapes. 5 338651 8 


| When the Juriſdiction of the Court ought to be 


77 363 
And after Verdict pro Quer, Maynard moved Taking 
n Arreſt of Judgment, That this taking after the after the 
Year, after the Recovery and Judgment on the 
Outlawry, does not make the Priſoner in F.xc- 
cution at the Suit of the Party, without Viayer; 
becauſe it may be intended, that the Party in- 
ended to have other Execution then the Body. An. 
And relied on Froſt's Caſe, 5 Rep. 89. That un- N 
i Election made, he is not in at the Suit of the 
Party. Siderfin 3 80. Buckland and Kelland, 2 Keb. 
408. meſme Caſe. 1 25g * | 
But upon Cro. El. 8 50. Shaw and Cutter's Caſe, Tho' the 
and 706. Leighton and Garnon's Caſe, The Court cpi 
incined, That tho' the Capias be aſter the Year. Ulagat 
yet Debt lies againſt the Sheriff for the Eſcape, x V. 
without any Prayer of the Party entred on Re- det Deb? 
cord 3 and that he which is taken upon a Cap lies vpon 
lage is in Execution at the Suit of the Party, Eſcape. | 
till the Party diſclaim it. 5 Rep. Froſt's Cafe, 
As tq Leighton, and Gurnon, and Shaw and 
Cutter''s Cale, vide ſupra. | Ys a 


As to the Manner of Declaring on Eſcapes in Detlacs- 
Inferiour Courts, or upon Removal out of In. tion on 
ſeriour Courts, it need not be ſhewed how the Eſeapes in 


juiſdiction of the Court was, and how it was Inferiouc 


held; this being but Inducement to the A&j- Ourts. 
And fo is 1 Cro. Moyſe and Hodges. 2 Kel. 1 9. Commit- 
Drinkwater?s Caſe, the Eſcape being the material ted 4:b'so 
Part; and tho' *cis ſaid, the Party was committed 79 | 
debito modo, and doth not ſay, prout patet per .- 
ardum, it's good encugh, the Precedents being 
both Ways. NE IR 8 „ ; 
But in Hodges's Caſe the Difference is right. Whenthe 
IJuriſdici- 
on ought 
to be ſi t 


le forth, and when not: The Declaration was; 
W | forth, Cc. 


Whereas 


to the 


_ 1 de. * jy IVES « 
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364 Che Omte and Duty of Sheriffs, &, 
Whereas the Plaintiff in ſuch a Court of Ps 
' powders, he'd at Glouceſter ſecundum conſuetudin 
Civitatis illius, brought Action of Debt of 200 
againſt Hodges, and thereupon he was arreſteq 
and under Cuſtody of the Sheriffs of Glouceſs, 
who let him go at large. Per Cur?, In pleading 
| a Recovery in Inferiour Court, he ought to ſhe 
By what by what Authority the Court is holden, whethy 
Authori- by Patent or Preſcription: And this Court being 
oF ſtyled a Court of Pyepowders, (which is inciden 
co Fairs and Markets, and is for Contradts ariſng 
in them ) ſhall not be intended to be a Coun 
Charter or unleſs it be ſhewed to be held by Charter q 
Preſcrip- Preſcription, and that the Sheriff who is to tak 
tion. Advantage thereby, ought to ſhew it. As Sa 
| ards, when they make any Certificate out of 
feriour Courts, ought- to ſhew therein how 
| ſaid Courts are holden, for they beſt knowthe 
own Authority. But otherwiſe in the Cale of 
Stranger, as here, where the Style of. the Co 
is but an Inducement to his Action. Cro. Car. of 
T ˙ - 3 
Need not 80 Action on Eſcape on Mean Proceſs in lnk 
ſee forth riour Courts, by Vertue whereof the Defendant 
aay Plaint as Bailiffs did duly arreſt him, and they ſet ne 
in Inferi- forth any Plaine. And per Cur", this is but l 
our Court. qucement, and cured by Appearance, the | 
ſcape being well ſet forth. 2 Keb. 209. Pe 
and Some. „ 3 5 2088 
Bailffof in Action on the Caſe for Eſcape, it was 
COIs ledged in the Declaration, That the Sheriff ali 
vered the reed his Warrant to the Bailiff of a Francine; 
' Perſon to arreſt the Party; who arreſted him, and di 
arreſted wvered him to the Under-Sheriff in ed parte ail 
Sher 74zat”, &c. and ſhewed no Place where the 
and ſaith liff delivered the Priſoner, for it may be, it 
not at what Place. 5 | 


15 


* 


hap. 22. | Df Eſcapes, + 363 
of the County. Sed non allocatur: For the ſhew- : 
* np the Place was but Inducement to the Action; 
Wd when he pleaded Not Guilty, the E/cape is 
Matter material. Cro. Elix. 289. Appleton and 


L | . | AEST 

Debt upon Eſcape was brought againſt the Bai. It's not 
if of a Liberty, and it was excepted to the De. alledged, 
action, That it was not alledged the Sheriff gs 
ede 2 Warrant to the Bailiff on Execution; made 


but only that 4. aforeſaid, by Vertue of the Warrant 


1 Warrant aforeſaid, took the Priſoner, and ro the [ 
faith not, Within the Liberty aforeſaid. Sed non Bailiff of 
stur. 1 5 a OM Liberty. 
| Action on the Caſe on E [cape brought and 71 = 
e Plaintiff declares, That the Party was in Exe- ow of 


ation at the Suit of the Teſtator ; it's good, the Will. | 
* ſaying, profert in Curia of the Will, 1 Roll. | 
Baron and Feme brought Eſcape ; the Baron Eſcape 

reſts the Priſoner with a Latitat in his own 5 ny 
Name fole : And now he declares, That he took and Tens. 

ut the Latitat ed intentione to diſcharge the Priſo- oy 
der, upon a Bond made to the Wiſe dum ſola fuit ; 
rnold by Three Juſtices, it's good. „„ ©; © hd th 
ut Action on the Caſe againſt a Bailiff of a Liber- Upon At- 
e on an Eſcape by a Clerk of the Hanaper in tach. of 
pe bancery; and declares, That for Recovery of Privilege. 
bebt he proſecuted an Attachment of Privi- : 
vas , directed to the Sheriff of. Middleſex ad re- 
if M placito Tranſ. ed intentione, that he ſhould put 
cl Bail for Recovery of his Debt on Bond; the 
de eriffs of Aiddleſex directed their Warrant to 
ale Bailiffs of Veſtminſter, and he arreſted him, 
e Bd ſuffered him to eſcape. Cro. Car. 329. Mym 
it an Hinton. | EE 31 - N 


me Declaration is naught: Declare 
e r. Becauſe tion il. 


366 The Office and Duty of Sheriffs, && 
1. Becauſe he doth not ſay of what Liberty 
was Bailiff, or whether he hath Execution or Re 
cord: of Wiss 1 
2. He alledges he had an Attachment of bu 
vilege to afrelt him in Treſpaſs, intending aſiet 
his Appearance to declare in Debt, which canng 
be, unleſs in B. R. 
The Ra- And there the Reaſon is, becauſe when be 
ſon of appears and puts in Bail, he is ſuppoſed to be i 
M cuſtodia Mareſcall, &c. and declares againſt hin 
an Tr. itt Cuſtody: But it is not fo in any othe 
peſi in B, Court. 5 
&. | 1 
Where the Sheriff ſhall kave his Action apainſt th 


Priſoner that eſcapes, and how he ſhall declare 4 
gainſt him, | 1 


Sheriffs Upon a voluntary Eſcape, the Sheriff ſhall nd 


3 have an Action on the Caſe againſt the Priſoner 


the Efza. Alirer upon a negligent E Cape. Aſp. 597. 


Sheriffs of N. bring Action on the Cake, and 
declare: es ne 
. Whereas J. S. recovered againſt the Deſen- 
dant in Debt of, Cc. and a Capias al ſatufacims 
was awarded againſt him, by Force whereof they 
directed theic Warrant to three Serjeants, C. ts 
arreſt him, who did arreſt him 26 Febr. &c. and 
he eſcaped, and afterwards was not found in the 
ſime County, per quod by reaſon of the ſame E 
ſcape they were boand to anſwer the Debt « 
dampnum, &c. 3 65 pf a 
The Jury, on not Guilty, found that he wa 
arreſted about the 26th of Febr. and to this Decla- 
JJ EEE 
1. They alledged they made a certain Wer. 
By War- rant, and ſay not ſ#b feillo figillat', and a Wat. 
not li Fant without a Seal is inſufficient. Per Cur, It' 
{«b Fill, the uſual Form, and they do not fay, /i* ,. 
3 gillo. | To | 2. They 


per. 


1 


2. They ſay, They are chargeable with the # 
bt but ſay not that they were Charged or dam - : 
ned; and if they be not damnified, they have 

, Cauſe" of Action: For perhaps the Party 
ill never ſue them, or they may die before 

it, and then the Suit is gone. 3% I 

But per Cur”, Action lies on the Eſcape before Sheriff 
ey are ſued; for the Party arreſted did a may have 
Vong to them by the Eſcape and Reſcous, and the Acti- 
y are always chargeable to the other Party; 23 
nd if they ſtay till they are ſued, perbaps te 
any that eſcaped may die, or fly the Coun g- 


6 The Arreſt: and Reſcue is ſuppoſed the jury $nd 
6th of February, which is uncertain whether it the Reſ. 
ere before or after that Day; and if it were cue c, 
ker the Day, it will not maintain the Declara. &. 
lon, for then it cannot be a Reſcue the 26th 

But per Cur, the Verdict is good beſore or ve 
aſter the Day, ſo as it was before the Suit com- good be- 
nenced. Cro. El. 5 3. Sheriffs of Norwich verſus tore or 

N radſhaw, | | * 5 L | after the | 
If. Judgment be given in Debt againſt the Pay. 
dheriff on Eſcape, he ſhall have an Action on the-Upon an 
ale againſt the Party that eſcapes, altho' the proc 
zoler licenſeth him to eſcape, and he ſhall not 1 


the esd this Licence. Mo. p. 404. u. 541. Belchamber 
e E. * CW; TY 
t 40 Sheriffs of London brought Action upon the Adion 


iſe againſt Pain, becauſe that he being in Exe- jjec tho 
ion under their Cuſtody at Spicer's Suit, made Plaintiff 

Eſcape, &c. The Defendant confeſſed all the bad after» 
Matter; but further pleaded, That after the Wards ace 


Wat. czpe, Spicer had acknowledged Satisfaction T_ . 
* (dei f uy h Eſca | | | J # | 
Wat eng after the pe) upon Record of the $Sati-fa. 
I s m recovered, Demurrer, Aion. 

A 
They - Per 


368 Che Dffice and Duty ol Sheriffs, de 
Damages Per Cur*, The Action is maintainable, th 
mitig* the Plaintiff in the firſt Action had ackng 
a ledged Satisfaction, the Payment after doth o 
take away the Action, but mitigates the Damy 
only: For the Act of a Third Perſon ſhall y 
take away the Action once veſted, 1 Leon, 233 
n. 321. 2 and Saltington verſus Pain; ay 
Hills Caſe there cited: But fee after, chap, 2 


Plea allowed good. 5 : 

2 If they Firzh, N. B. 130. b. It's ſaid there, The Pli 
ought to tiffs in this Action ought to ſhew, that they hy 
ſhew they been impleaded by him who recovered ; for thy 


were im- 


| pleaded. cannot have this Action before they are ſx 


i 


Ar. Nan. 


0% Pleadings by the Sberiff to Actions broupht for 
from What ſhall be ſaid a ſufficient + Po 
ſuit , and where upon freſh Purſuit made be may 
retake the Priſoners, or not : And where the Pri. 
ſener, upon his being retaken, ſhall have his Au- 
; dita Querela, or not. - Freſh Purſuit, how 10 | 
be pleaded, Pleading the Statute of Limitations. ; 4 
Pleading Acknowledgment of Sati faction on Re. | 
cord by the. Plaimiff or Accord with Satufaftion, 
Nul tiel Record pleaded, and how. Eſcape by 
the Plaintiff *s* Conſent. By the Sheriff's Licence. 
Traverſes, Superſedeas, Protection, Priviledge 
pleaded. Bar by the Voluntary Eſcape. Venue, 
Iſſue, Evidence and Special Verdict. Of Eſcapes 
f Rd. 1 2 7 


As for the Pleading to Eſcapes directly, the y,c = 
Defendant ares. demes Fe Eſcape, and = rm 
then he pleads Non permiſit ire ad Largum, or ells 
he conkelieth the Eſcape ; but pleads that he made „ 
Purſuit, or that he eſcaped by Licence of preſh Pur; 
the Plaintiff e eh ne WG. 9A 
There are · other Pleas common with other 
tions, as Statutes of Limitations, Satisfaction, 
Ml tiel Record, &c. N debet. 


But I ſhall firſt treat of Pleading freſh Pur: 
it: And as to the right underſtanding of that, 
| ſhall enquire, 1 2 


* 


ma 


Bb 


d Che Otte and Duty of Sher, Ke. 


What all be a oient fre | Pur ſuit 3 or where | 
4 Par oy the Sberiff , be may ales 
Priſoner or not; and where the Priſoner upon bu 
being ret alen ſhall have bis Audita Querela Or of 
not. See before of ſrelh Purſuit, Chap. 21. g0 


Though Though the Priſoner that eſcapes be out of MY 
Priſoner the View, yet if he be taken in recenti Execution, . 
de out of he ſhall be in Execution again; and though he M9” 
the View. fly into another County where the Sheriff had 

not Power, yet for as much as the Eſcape was 
of his own Wrong, (whereof he ſhall not take 
Advantage) the Sheriff may retake him in ano- 
ther County, and he ſhall bg in Execution. And 
freſh Purſiut is not that he muſt have him al. 
cl . Ways in bis View; but if he makes freſh Purſuit, 
nit ſo that it doth not appear ſully there was a De. | 
Default fault in the Sheriff in his Purſuit, though he be 
2 Day and a Night out of his View, yet he 
| ſhall be ſaid to be in Execution for the Pary 
' againſt his Will upon the Retaking; as if the 
Prifoner eſcape to an Houſe, and the Sheiiff 
ſets a Watch and takes him when he come 
Ifche She. If the Gaoler make a freſh Purſuit before any 
ni retake Action commenced, and he is retaken, the Gao. 
| him on ler ſhall be excuſed; but it's otherwiſe if beſore 
* the Priſoner be retaken the Party brings his 
Aion Action, for at the Time of the Action brought 
brought, he had good Cauſe of Action: But it ſeems 
he ſhall Winch. p. 53. that retaking upon freſh Suit alter 
2 excu- Action is good, but not after Iſſue joined, Cr, 

Fac. 657. Whiting-and Sir G. Reynells Caſe. 
Eſcape at Stow, Attorney of C. B. was in Execution in 
the Aſſizes Norfolk for 10001. and he by Practice procured 
in Norfolk. himſelf to be removed by Habeas Corpus bow 


8 ** TTY 


Chap. 23- $4 Of Eſcapes. 371 
Cake Chief Juſtice, at the Aſſizes in Tem, and 

then eſcaped to London, and in Eaſter- Term fol- Taken at 
Jpoing the Bailiff did retake him. The Opinion Lenaum 
of the Court was, That the freſh Suit made was Tes 
good, —_ he took him again at the end of 
the Year, if Inquiry was made after him, and fo 

by conſequence Action for falſe Impriſonment 


WY inſt the Bailiff did not lie, Aub. 5 Fac. B. C. 

mes Caſe. 5 EL 1 

a If the Plaintiff bring his Action before the She · If the dhe. 
i tetake him, or it the Sheriff does not make tiff doe 
e lh purſair, yer in boch Caſes the Sheriff may feꝶn Pur. 
> rate bim, and keep his Body in Cuſtody till he ſuit, yer 
0 ty with him, or he may have Action on the he may 

l. aſe for his Tortious Eſcape : And where the retake 

it Priſoner eſcapes of his own Wrong, and is reta- him. 


ten, he ſhall never have an Audita Querela againſt 
Sheriff; but if he eſcapes with the Conſent 
i the Gaoler he cannot retake him, and if he 
o the Party ſhall have Audira Querela: If one 
n Execution eſcape, the Sheriff may not retake Treſpaſs 
im but upon freſh Purſuic, but he ſhall have lies, tho 
tion on the Caſe againſt him, or Treſpaſs quare be * 5 
nlonam fregit, 3 Rep. Ridgway's Cafe, Popb. 41. ha ; 
ſme Caſe, Tone: 145. Harvey and Reynel's Caſe, 
„ Fac, 657. Waitney's Cale, 2 Roll. Rep. 282, 
VV 


* A Priſoner eſcapes, the Gaoler makes freſh IF the Pri. 

ht uſuit, and before he hath taken him the Priſo- ſoner dies, 985 
0 rdies; this is the Act of God, and yet becauſe fetten 
tet vs once an Eſcape, the Action of Eſcape lies alan 


ainſt the Gaoler, Poph. p. 186. ___ Gaoler. 
Upon Eſcape, the Sheriff may not in freſh In freſh 
luit enter into the Houle of F. D. and break Purſuit 


n "C = 2 | . | 
_ e Cheſt of JF. N to ſearch for the Priſoner, Sheriffnos 
bu, Abr. 564. Bennet and Gray. to break 
belote | n open 
Cheſt. 


Shan 


ol pevon, von eſcapes into the County of Somerſet, where 


Ker. 


Traverſe, ham p. 41. Meſme Caſe. 


: | f A : 


37 The Office and Duty of Sheriffs, &e, 


Eſcapeout If a Man in Execution in the County of pj. 
my he is taken in Execution at another Man's St, 
Priſoner and after the Sheriff of Devon, on freſh Purſii, 
in Somer. finds him in Priſon in Somerſetſhire, it is made 
ſerſhire. a Queſtion, how he may Charge the Sheriff of 
Somerſet with the firſt Execution, or put the Par. 
ty in Execution, ſeeing he ſhall not retake him, 
„1 Ro. Abr, 902» 
Informa- Though Information lies againſt the Sheriff fo 
tion a. Eſcape, yet it lies not on Eſcape after taking by 
gainſt the ſreſli Purſuit, no more though the Information be 


heriff for depending before the Taking, ſo that the Officer) 


Gs Diligence appear, 2 Keb, 384. The King apainſ . 
Sir J. Lent ball. 5 c "LI . 
Freſh Purſuit pleaded. 16 


Eſcape in The Plaintiff counts of an Eſcape in Londn b 


Lunden, re- and the Defendant juſtifies the retaking in D-vunM !7 

taken in ſo that the Eſcape at London is not anſweted, it 05 
1 naught upon Demurrer; but when the Deſen c 

Ill on a dant by his Replication denies not the freſh Suit Fd 

o_ by Proteſtation relies upon this, That he wilt 

out of the View (which is not material, for i 7: 

not the Form of Pleading to ſay he had him ig , 

his View, Cc.) it appeared not to the Co : 

that he had Cauſe of Action; now this Ba * 

ſufficient for the Matter, but inſufficient ſor t 5 | 

Form, and there being no Demurrer, but a f 0 

plication, no Advantage ſhall be taken of the) hay 


for Matter of Form, 3 Rep. Ridgway's Cale, Pt 


That he. Action on the Caſe for voluntary Eſcape; L 


fied ofthe ſendant pleads, he eſcaped in November by Ne 
ſait, bur eez and traverſed not Voluntarily, and! 


ſaith not he freſhly purſued and took him, and chat pf 
anteExhib, videlicet, 27 Aug. he died, to which the Plaint 
bille, s | | | demurre 


Chap. 3. Ok Eſcapes. e 

demurred, becauſe before the Eſcape, and eſpe · | 

cially for the void Traverſe. But per Cur?, the 

| alledging the voluntary Eſcape is immateriah, 

and the Sheriff chargeable without it, and he need 

not traverſe the voluntarily Eſcape, but becauſe. 

he doth not ſay he died ante exhibitionem bille , 

Judgment for the Plaintiff, 3 Keb. 55, Read and 

Bovey. „C0 i 5 

The Plaintiff declared of an Eſcape voluntary, Nar. of 

the Defendant ſhews a negligent Eſcape, it's voluntary 

good wipe a Traverſe, Latch. p. 200. Harvey . 

and Reynell. „ 1 ö 
la Debt on eſcape, Plaintiff declares, That ae | 

the Defendant ( Sheriff of Devon) ſuffered one 

C. who was in Execution to eſcape in London 

18 December, Defendant pleads, That the ſaid 

C. eſcaped the 16 December in Com Devon, and 

Fr that he freſhly purſued him, and retook him the 

| 17 December, and retained him again in Execu- 

tion, ab/que hoc, that he is guilty alit' vel alio modo. Defen- 

On this it is demurred , becauſe the Eſcape is dent mult 

ſuppoſed to be the 18 December , and he pleads anſwer ta 


*. the eſcape 16 December, and the Retaking the — 4 
N December, and ſo he anſwers not to the Eſcape &. 
im i mentioned in the Declaration, ſor the Traverſe 


aiter vel alio modo doth not anſwer to the Time, 
but to the Manner of any Thing alledged, and 


* 


0 M uf the Plea is ill, Cro. Elix. 439. Ridgway's 
Z TIN. ons $i 

dy On Nil debet pleated in Eſcape, freſh Purſuit On N. 47. 

e. re be given in Evidence; ſo a Releaſe, or any ler in El. 
bing that deſtroys the Duty, Vide ſupra Tit. Evi. cape, freſh. 
e: U dence, 3 Keb. 308. Lutterel and Moſedell. n 

5 Ne Now as to other Pleas, and the Formality of given in 

an d leading , what ſhall be good or not : the Caſes Evi dence. 

at fo blowing are of great Conſideration to inſtruct 
plain in that uſeful Learning. e 


Bb 3 bar 


374 The Office and Duty ok Sheriffs, Kc, 
Debt for Debt for an Eſcape is not within the Statuts 

Eſcape of: Limitation, though Action on the Caſe is; thy 
mag cl Words of the Statute are, All Action: of Debt 
x # Limes. grounded on any Lending or Contract, without Spt. 
| from. cialty, ſhall be brought within Six Nears, 1 Sigerf. 
BE 205, 206. 1 Sand, 38. 


Now firſt, This Action is not founded on any 
Lending or Contract ; here is' a Duty created 
oy the Law without Lending or Contract, 2 Inf, 
8 388. „5 . 

Ties 2. This Action is founded on a Specialty, 
Donded ( viz.) on a Statute Law; for at Common Law 
ou Spe- no Debt on Eſcape lay againſt a Gaoler, &«. of 
clay. one out of Execution, and the Statute of 1 R. 2, 
6 £3. Joes the Action of Debt againſt the War. 
den of the Fleet, and this Statute by Conltry, 
& tion extends to all other Gaolers and Shetiffs, 

I Sand. 37, 38. Jones and Pope, 


Acknow- Ackowledgment of Satisfaction on Record is 3 
ledgment good Plea. 3 


* 


of Setisfa- The Sheriff brought an Action on the Caſe | 


Qion on againſt 7. for making his Eſcape out of Execu. 
good Plea. tion. Defendant pleads, contefling all the Mat. 
t! er, and that after this Eſcape he at whoſe Suit 
he was condemned, had acknowledged Satisſa- 

ction on Record. To which it was demurred. 

Per Cur', The Plea is good, becauſe the Deſen- 

dant is to be charged; for chat the Plaintiffs are 
chargeable with the Debt, and not otherwiſe; 

and the Defendant hath pleaded Satis ſaction ac- 


knowledged on Record, which may by his Means, 


and is not denied; for otherwiſe the Plaintiff 
might have ſhewed the Special Matter by Repli- 
cation, Cro. Elize 237. Salteſton and Payne, Vie 


| Accord 
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Chap. 23. Df Eſcapes. 33 


there was no ſuch Record of the Debt and 
Damages. It is a good Plea on Demurrer, 
1 Brounl. 51. Maddox and Dung, Hob. page 


_ 78 . 
In Debt on Eſcape one may plead, That the Command 


ln Scire fac on a Recognizance, as Bail in a Eſcap by 


Accord with Satisfaction is no Plea. In Scire Accord 


fee on Judgment in Eſcape on Oyer , the De with Sa. 


ſendant pleads Executio now z becauſe chat afegr dete on 
the Judgment the Defendant aſſigned the Obli. ple. 
gation of Security of J. the Party who eſca- 
ped, which the Plaintiff received and accepted. 
To which the Plaintiff demurred. And 
Cur?, Accord with Satisfaction is not pleadable 

after a Judgment, 3 Keb. 255. Poole and Moſe- 


1 


Nil rie Record is a good Ple. t 
Debt on Eſcape againſt the Sheriff upon a Record, 
Capias Urlagat” after Judgment: Deſendant pleads 


Plaintiff commanded him to let him out of Exe- n 
cution, Cro, Car. 329. in Veſey's Caſe. | 


Writ of Error in the Exchequer-Chamber, The Confetitof | 
Defendant pleads, That the Plaintiff ſued a Ca. *he Sox 
tia! ad Satisfaciendum out of the King*s-Bench to Hs 
the Sheriff of Middleſex, and he was taken in 
Execution thereon, and ſuffered to eſcape by 
the Plaintiff's Conſent. The Plaintiff demurs, Place o- 
becauſe they do not lay a Place where the mitted. 
Court was held, nor where the Party eſcaped 
— 2 Keb. 567. Mod. Rep. 19. Prim and 
Dm, 5 

Payment of the Money to the Marſhal is no Where 
Bar; but Payment to the Sheriff on a Fieri fab 7 — 
is good; for he is commanded to levy the Mo- Money 66 
ney, Ce. but no ſuch Authority is given to the good, or 
Sheriff, Sir Tho. Jones p. 97. Taylor and Baker. not. 
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pleaded. him who recovered to the Priſoner , being in 


—_— 4 


without a ed, He eſcaped by Licence of the Sheriff, and 


alio modo. Per Cur, The Serjeant is an Officer of the She» 


| Traverſe and the Bar was good, but the Traverſe was ill, 


376 The Office and Duty of Sheriffs, Ke. 
Releaſe In Eſcape, the Defendant pleads a Releaſe of 


Execution; it's holden no Plea, Nil debet in Det 
on Eſcape, 19 H. 6. 14- . 3 | 


Ai to the Traverſing, and Forms of Pleading. 


That he In Treſpaſs and Impriſonment the Defendant 
eſcapedby juſtifies by Vertue of a Capias, and the Plaimiff 
In did afterwards eſcape, and he being Sheriff did 
cence, is follow him by Vertue of the ſaid Warrant, and 


good took him upon the Capras. The Plainciff replt. 


Traverſe. Traverſe of the latter Taking by Vertue of the 
Warrant. Per Cur, The Traverſe is idle, be. 
cauſe the Plaintiff had ſufficiently confeſſed and 
ayoided ; and if he eſcaped by the Sheriff's Li. 

\ cence, that ought to be the Thing put in lily 
and not the Traverſe, 1 Brownl. 197. Hatton an 
„ TFT VVV 
on by Action on the Caſe upon Eſcape was brought 

e againſt a Serjeant of London. He pleads that the 

l " Sheriff commanded him to deliver his Priſonet 

Traverſe to him; which he did, and. traverſed that he 

Aiter vel was guilty of the Eſcape , Aliter vel alio modo, 


riff, and the uſual manner of Pleading is to 
plwKbead, That the Priſoner was in Cuſtody of the 
Sheriff; and Sheriffs in London may make their 
Houſes their Priſons, as well as the Countets, 


Siderfin p. 318, Husband and Cole, 2 Keb. 147. 
' Meſme Caſe. © TT 1 


Not guil- Plus Plea is a Confeſſion and Avoidance, and 
ry, better 


the Traverſe is ill. But, per Cur', here is no Elcape H 
conſeſſed, and therefore Nr Guilty fhould have WI 
been pleaded, and not to take a Travetſe. 


Debt 


* * » * wg Lt mm 2 
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Chap. 23. Df Eſcaps. 377 


Debt againſt the Sheriffs of London upon Eſcape Three 
. The Plaintiff declared on an Execution Years ſpe- , 
yy force of the Recovery, and that the Party —_ 
15 in the Priſon of Ludgate, ſub cuſtod? F. S. & 
, D. then Sheriffs, 1 H. 8. and that he fo con- 
nued ſub cuſtodia F. B. & F. G. 2 H. 8. and fo 
ontinped ſub cuſtodia F. N. & F. L. 3 H. 8. and 
hen was ſuffered to eſcape. F. N. and F. L. | 
leaded, That before the Eſcape at ſuch a Day, And ene 
Inno ſuperius in Narratione ſpeciſicato, the ſaid pleaded | 
7D. and F. S. adtunc Vicecomi;es ſuffered him to to, but not 
ſcape. me e preciſely. | 
Per Cur', It is no Plea, becauſe there was Plea to be 
Three Years ſpecified in the Declaration, and preciſe as 
+ ſhall be taken that it was the Firſt or Third of to Time. 3} 
H. 8. when they were out of their Office; yet = 
i is meerly induced by the adrunc Vicecomites, _ 1 
which ſnall lead the Intendment to be in the 
Year - which the Defendant ſuppoſeth they were 
o VVV 1 eee 
Bur per Cur?, that ſufficeth not, but the Plea It muſt bo 
mult be alledged in Fact; and therefore the De- alledged 
kndant's Meaning to diſcharge themſelves by ſor- _— 
mer Eſcape, which was not in their Time, ſhould. 
wh it preciſely, Dyer 66. Serjeant Minors 
% mm 5 


la Debt for an Eſcape of one in Execution. After wit 
Defendant pleads Nil debet; and after Iſſue, and debet he 
the Cauſe entred for Trial, the Defendant would ma) not 
acknowledge the Action with Relicta werificatione. 8 
But, per Cur', this he may not do without the TE 1 
Aſſent of the Plaintiff; for many Deſects are aid. 1 
ed by Verdit, Sir Tho, Tones Rep. 156. Marſhall {8 
and Cooling?s Caſle. 1 08 ew 15 Pp : 


is Plea, + 


The 


378 Thefffice and Daty ok Sheriffs, &, bar 
The Plaintiff chargeth the Defendant with ea t 

Eſcape 13 April, 18th Far and the Defendalihh 2 

5 ef Eſcape 29th Feb. 16 Fac. which wa nene 

| Year and Two Days before the Eſcape alledsfiſead 

by the Plaintiff; to which the Defendant ma ere 
Wherethe no Anſwer , and altho' he concluded it was Marg 
Time is fame Eſcape which makes the Plea good when Uli 
_— the Time is not material, yet in the principi 
„ ee Caſe the Time ſeems to be material; for the he 
that it was fendant (the Marſhal) pleads, That the Priſon Decl. 
the ſame was committed to him by Habeas Corpus, and 
Eſcape, that he remained in his Cuſtody from fuck 1 


7 Time till ſuch a Time, during all which Tine 
good. the Plaintiff never prayed to have the ſaid Pi, 


ſoner in Execution, Bridgmar's Rep. p. 7. Min 

verl. Sir G. Reynall. N WI 
Superſedeas In an Eſcape, The Defendant confeſleth th 
pleaded, H. was in his Cuſtody by Latitat, retornable Me: 
but the curii Craſt. Animarum, but (aid, that a Supeſed: 
dle Wei came to him (which varied from it) reciting i 
miſtaken, Writ retornable die Veners Craſtino Animal 
for which Variance the Plaintiff demurred : 
being not the ſame Action, which the Cour 
agreed, 1 Keb, 234. Earl of Bedford againſt 4 

F MYTH 


Ptrotecti- In Action on Eſcape in Debt on Judgment 
on not al- Defendant pleads, That after he was arreſted, 
jowed. he was diſcharged by Protection ſhewed to the 

Bailiff, as Seryant to the Earl of Bath. Per Cur 
the Plea is naught, 1 Keb. 660. Cockman and H. 

| * monds, TT | 
Privilege , I Action on the Caſe on Mean Procels, 5 
of Seſſions Tiff pleads, That a Writ of Privilege came ts 
pleaded. him Teſte Marqueſs of Newcafle, retornable 4 
Seſſions: Which recites, That by the Law d 
England, Perſons ſhall be priviledged in going 
to, and retorning from the Seſſions. To whicn 
the Plaintiff demurs, and the Court held 1 =m 

2295 I 


/ 
- 1 


23. Dt Efeape. 379 
e. to be ill; yet the Court were in Doubt up. Not al. 
a Second Motion, whether the Privilege ſhall lowed. 
end to ſuch Inſerior Courts. Allo it is ill 
ended, not ſhewing where the Writ iſſued, nor 

bere the Seſſions was, nor whether the Dif. 

harge were in Seſſion, Siderfin p. 269. Clark and 

linen x, 3 Keb. 845, Meſme Caſe. 

In Action on Caſe of Eſcape and falſe Re- The Ad- 
om, if the Sheriff demurs generally upon the vantage of 
Declaration, he loſeth the Advantage of Plead- ng 
ng, Stat. 23 H. 6, c. 10. Vide ſupra, Benſon and a; f. g. 
Welby. „ FN Joſt by De. 
murrerc, 


da 
a5 
: 
We 


UP 


here 


Venire. 


ln Action of Eſcape, Venire ſhall not be chan. Vir : 
ed, nor in Debt: For theſe may be all over changed 
gland, | 1 Keb. 65. Wright and Martin, Stiles Rep. ZE 


"by the Marſhal's Privilege, the Jury on Eſcape 
ete changed out of London into Middleſex, 2 Keb. 
$18, Crook. and Moſedale. : e 
Hale aid, He knew him after Imparlance ouſt. 
Ae of this Plea ; but here the Court would not 
put him to plead it, but granted a Trial in Mid- 
leer, and Eſcape in London, being ſo every 
Re, 5 


bare is moſt proper to be from the Place From 
Cur Where the Eſcape was. Es | whence, | 
d Aion is brought againſt the Defendant as Action 
werift for the Eſcape of R. in Norfolk, and falſe- laid in ei: 
ly retorning Non eſt inuents in B. R. the falſe therCouny 
detorn is not the Principal, but the Eſcape is the * 
Caule of Action; and the falſe Retorn which is 

iſo made in Norfolk is but Aggravation, the Par- 

ly may lay ic in either County, 2 Keb. 77 1. Ruſ- 

[4 and Sucklin © 


| Whore 


* MY 3 * hy 
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380 The Office and Duty of Sheriffs, ze I 
Diff. Where the Venire and Retorn differ, it; "oli Jolt 
rence. good, Hetley 85. eee, e 
1 No Coſt Per Cur. No Coſt {ſhall be on Nonſuit in thi | 
| | Ga Non- Action, by the Stat. 32 H. 3. 

Wit. | | 


| Of Eſcape being pleading in Bar. 


= Bar that It has been adjudged as well on Scire fac, ax in 
Li heeſcaped Debt, that to plead he was in Execution, and 
1 contra vo- contra voluntatem of the Sheriff eſcaped, is ng 
| lantalem. Plea ; no, tho it were by Permiſſion, wid, 3 N 
305. Ridly and Morſlee, Cro. Car. 24. Robinſon a 
Clapton, Vilner's Caſe, Allenſon and Butler, 5, 
mend; and Commer.” ͤ nn oO 

Eſcape by. To a Scire fac on Recognizance as Bail in 
1 of Error, Defendant pleads, that the Plaintiff after 
Plaintiff, Judgment ſued a Capias ad ſatisfaciend? out o 
the King's-Bench, and that the Defendant wu 
' thereupon taken, and that he eſcaped by Con- 
ſent of the Plaintiff” Per Cur, The Plea is il 
for want of Place; it is not ſaid where the Cour 
was held, nor whether the Party eſcaped by Co 
ſent, 2 Keb. 567. Moor. Rep. 19. Prin and Smith, 
Bar by vo- To Scire fac on Judgment in Debt, Deſen 
Tuntarily dant pleads a Capias ad ſatifaciend iſſued out of 
_ Eſcape, ill the Court of King's Bench, and that he was tak 
8 thereupon, and on Habeas Corpus out of the Com. 
anti. mon Bench, he was committed to the Cuſtody 
of the Warden of the Fleet, and that the War 
den ſuffered him voluntarily to eſcape. To 
this it was demurred, becauſe he concludes not 
aright: And Per Cur', the Execution mult be 
alledged by Matter of Record, and thereloral | 

Prout pater he muſt conclude his Plea, prout pater per Re 

per Record, cordum: The Difference is between Procels that 

requires no Retorn, and the Record whereby 

he is committed is ſhewed. The Commutitur in 

an Action of Eſcape is but Inducement, * 

a Tuſti 


| — { ; 


N 
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\ Joſtification it is Subſtance. Upon a Capias or Committis = 
+itat he need not fo conclude, but here is Mat- **, ® 
er of Record alſo, here the Matter of the Bar is rota 
not the Matter of Fact, but the having ſued out and where 
xecution on Record. And Secondly, It's all one Subſtance 
«to the Party, whether he eſcape by the She. 
iff's Negligence, or voluntarily. If the Party Negli- 
regligently eſcape, the Party and the Sheriff gent. 
may take him again; but if voluntarily, then on- 
ly the Party may take him again, but not the ry. 
Geriff ; but if the Sheriff let him go by Conſent conſeat 
of the Plaintiff, then neither can take him; and of Plaine. 
Bar by voluntary Eſcape is held ill. Judgment tiff: 
no Luer, 2 Keb. p. 187, 206. Alenſon and Butler, 
2 Keb. 802. Villner and Allen. Vide ante. 

Until of late Time the Diſcharge of the Gao- 
er was a good Diſcharge. As in 3 Co. Ridgway's | 
Caſe, Hob. .. . Caſe of the Earl of Eſſex, 8 Rep. 
Dr. Drury's Caſe, but now the Law is taken o- 
therwiſe., Vide ſupra, EIT! Pop bf 

In Audita Querela, voluntary Eſcape in the uns 
Sheriff is no good Surmiſe, but that the Sheriff Querds. 
may retake him again. Vide ſupra. 1 Roll. Ab. 9 2. 
Trevilian's Caſe, Hob. 202. Sheriff of Eſſex, Vide 
Gen, Abridgm. Tit. Audita Querela. 


_ Eſcape. 
Of Iſue, Evidence, Special Verdict. 


net 
this 


Volunta. 


In Debt for Eſcape on Nil debet pleaded, the On N. 
Defendant may give freſh Purſuit in Evidence. ber, freſh 
And by Hales, at a Tryal at Bar ſaid, He always Purſuit ' 
lt them give in Evidence freſh Putſuit on Ni de. $90 
br, And by Wild, it is done generally, Mod. 2 
Rep. 116, 3 Kyb. 305. Meſedells Caſe, 


1a 


382 
Evidence 
in freſh 
Purſuit. 


Priſon by the Negligence of his Keeper, and 
abſent a Day and a Night, and the Keepy 


Porcſuir. 


be was retaken, was the next Morning at Nine 
a Clock. 55 „ 
If taken at Iſſue was, Whether A. was taken by a Capia 
che Suit of at the Suit of B. and Evidence was taking by a 
of B. Evi- 
dence was 
at the Suit 


of C. &c. 


pros. 


of freſh 
Pu uit. 


freſh Suit againſt the Priſoner, Cc. and the Eq 


immediately makes freſh Suit after him, and 
Which is retook him: This is an immediate freſh Suit tg 
a freſh maintain the Iſſue, for convenient Purſuit is x 


 tisfaciend?, and Evidence be by a Taking on a Ca. 
pias Utlagat?, or pro fine with a Prayer of the Plain. 
tiff, that he may remain for Satisfaction. 


Alias Ca- 
and good, Hob. p. 4. 


Evidence 


Corpus ad Teſtificand, and that the Priſoner went 
down too long before-hand, and ſtayed too 


that he went 60 Miles beyond Wells before he 


The Office and Duty of Sheriffs, ge, 
In Action againſt a Gaoler upon Eſcape of 
Priſoner in Execution: If the Iſſue be, whayy 
the Gaoler immediately after the Elcape may 


4 68 
= 
* 
” 
| 


haps 


dence is given, that a Priſoner eſcaped out d 


knows it not (having many other Priſoneis un. 
der his Care); but when he had Notice of it, he 


immediate Purſuit in Law, 2 Roll. Abr. 68 1. Hin 
ton and Sir Jobn Lenthal, and Elton and Sit July 
Lenthal, on Evidence at the Bar, where the Ei. 
dence was, that he eſcaped at Nine a Clock x 
Night, and the Notice and freſh Suit on which 


Capias at the Suit of C. and then a Delivery of 
a Capias at the Suit of B. to the Sheriff, it's good 
Evidence; for tho? he were taken before, yet 
this is a new Taking in Law as to this Execution, 
So if the Iſſue be of a Taking on a Capias ad [a- 


Iſſue was, Whether J. S. was taken with a 
Capias, Evidence was given by an alias Capias 


ln Debt on Eſcape againſt the Marſhal, and 
Nid debet pleaded. The Evidence was an Habeas 


long after the Aſſizes were done at Wells, and 


returned 
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aurned again. Verdict pro Quer. for 620.1, 1 Mod. 

u 166. MoſedelPs Calc. | | | 
in Eſcape upon a Capias retorned, ne unques Ne wnques 
ſon gard ſhall be tryed by Record: But upon enſongard, 


Capias not retorned, the Priſal ſhall be tried how tried. 


Pais, Rolls 2 Abr. 5744. F 
i The Impriſonment upon the Execution, and Impriſon - 
pr: for other Cauſe in Eſcape, ſhall be tried by ment on 
un. de Record. But in Eſcape againſt the Mayor theExocy. 


Katute- Staple to go at large, if the Defendant How in 
y.he was not in Priſon upon the Execution, the Caſe 


upon Plaine there, this ſhall be tried per Pais, of Mayor 
* I not by Record; becauſe it would be unrea- 2 te. 
9 able, the Defendant ſhould certify a Record?“ - 


dere he himſelf was concerned. DD 
In Eſcape upon Arreſt in one County, and Upon ar- 
ſcape in another County; upon not Guilty this reſt in one 
ball be tried, where the Eſcape is laid, for the County, 


&ion is upon the Eſcape, Roll, Ab. 602, AndEſcape 


pe in London, and the Arreſt laid to be in. 
hm bampton. Per Cur'. The Viſne ſhall be where To be 
he Eſcape · was, becauſe that is the Ground of the where the 
ion, and not where the Arreſt was, 3 Cro, eſcape was 
Ricovel and Goddard, © | 


Note, In Action on the Caſe for Eſcape or De. Chan FE q - 
eipt, the Court will not change the Viſne out of the Yor 
he County where the Plaintiff ſuppoſeth che 

bing to be done, Siderfin p. 87. e 
In Action on the Caſe againſt the Sheriff of Arreſt in 
Ik for an Eſcape, and declares that he arreſt- Torkſfpire. 
| the Priſoner in the ſaid County, and after 
uered him to eſcape at D. in Cem Nottinghem. _ 
o which the Defendant pleads Not Guilty. 


ſ:ape in 


E 
bis Iſſue may be tried by the County ot Not. , I 65 


bam only, without joining the County of 
e e Dh; 


amſbire. 


Action on the Caſe againſt a Sheriff upon E. in another 


334 The Office and Duty ok Sherifs, &, 

Tork; for the Action and Hlue is upon the Eſcape; 
and not upon the Arreſt, M. 40 & 41 El. B. 
Bennion and Watſon, 3 

Non per- Debt againſt the Marſhal for ſuffering 7. 3 

miſir, dec. in Execution at the Plaintiff's Suit to eſcapy, 
Defendant pleads, he did not ſuffer him to e 4; 

ſcape. And gave in Evidence, That T. B. broughy 


Evidence i E 
wh Attaint to reverſe the Judgment, and upon hy 
Cbercan. Prayer the Court bailed him, that he might pm : 


ſeoute the Suit with effect. But this Bail wy 
not entred of Record. And the Court held i 
Bailing is good Evidence. The Eſcape ſuppoſed here is for 
the Act of letting him go by Bail, which is the Act of the 
che Court. Court and not of the Marſhal, and may wel 
be given in Evidence, Cro. El. p. 5. Vaſt all 
3 o Execullh ſued after Y 
e By Wray, upon Execution ſued after Verdig, 
1 Fes * altho' the Dany ſues Attaint, the Court uſually 
does not bail him, for the Verdict is intended 
true till reverſed, but on good Conſideratiom 
they may : And tho the Bail be not entred, yer 
the Plaintiff for his Benefit may cauſe it to be en. 
| tred, and then he may have a Scire fac on the 
Bail, and ſo is not at any Miſchief. 
Committi. The Party being charged in Mean Proceſs whe 
tur tobe he was in Cuſtody, the Evidence may be good 
proved. without proving any Committitur; but if he wers 
in Execution, the Committitur upon the Roll {hal 
be proved, Siderfin 237. the King and Pee. 
„„ la Debt ſur Eſcape, if the Defendant plead 
3 nul Eſcape, he cannot give in Evidence no Ar 
| Eſcape! Teſt, Tryal per Pais 174. Clayt, 34, 
pleaded, 1 
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pro. 
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well 
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laly 


plea 1 


At 
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* 
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| Verdict. | 


13 Debt on Eſtape, if the Plaintiff declare of Eſcape . 


an Eſcape of two, and it's found one only was in 3 
Execution; yet the Verdict is good, and the — 22 
Plaintiff ſhall have Judgment, Siderfin p. 5. Au- one only. 


T | 

In Debt on Eſcape, if the Plaintiff declare of On the 
the Eſcape of Baron and Feme out of Execution Eſcape of 
on Judgment for the Debt of the Wife du ſola, 2 4 
and the Jury find the Husband only was in Execu- fon bod 


non; yet the Verdict is good, and the Plaintiff all The Boren 


have Judgment. The Jury found not that the only inEx- 


Wife was taken in Execution (being for Debt ecution. 

contracted before Coverture), Siderfin p. 5. Ro- 

berts and Herbert. 1 Keb. 371. Meſme Caſe, 
Though the Verdict find an erroneous Pro- Verdi 

cels, yet the Sheriff ſhall not take Advantage there- . 

of. As in Debt on Eſcape, and ſpecial Verdict en * 

finds an alias into another County, without a 

Capias in the P County, and that I was in 

Execution and eſcaped. Judgment pro Quer. on 

2Cro, 1. PI. 1. & Co, Dr. Drurie's Caſe, becauſe 

the Sheriff is a Stranger, and ſhall have no Ad- 

vantage thereof, 3 Keb. 629. Hide and Hilla. 
One reſcued bimſelf and eſcaped, and the Verdi 

Sheriff brought Action on the Cale, On Not onReſcous 


Guilty, the Jury found he was arreſted circa before the 


the 26 of Feb. and then and there reſcued him- ay frogs 
ſelf. Per Cur”, be the Reſcous before or after te 
Day ſuppoſed in the Declaration, it's good enough, 

ſo as it be before the Suit commenced, Cro. El. 5 3. 


£ 


Sheriff of Norwich and Bradſhaw. 


* : 
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Conſideration on Aſſumpfit, about delivery of Pri. 


ſoners in ſafe Cuſtody, and ſaving harmleſ of | 


Eſcapes, 


Aſſumpſt The Sheriff having one in Cuſtody takes 4: 
to deliver ſumpſit of F. S. to deliver the Priſoner to the hai. 
che Prifo- liff in ſafe Cuſtody : This is a good Aſſumpſit and 
Gf Cuſto. no Eſcape z,, for the Court will net intend, tha 
dy. the Bailiff was abſent from the Priſoner, Siderfi 


p. 132. Benskin and French. 5 
UponCon- In Conſideration the Plaintiff (who ſueth a 
ſideration Bailiff) would permit F. S. taken in Execution 
to permit to reſt in the Houſe of N. till Friday next; if he 
5 ia che eſcape, the Defendant would pay the Debt. 
Houſe Ge. By Hales, The Conſideration is good in mean 
Good on Proceſs, but being in Execution it's ill. But the 
mean Pro- Action muſt be brought by the Bailiff or no. body; 
> d but Conſideration to make a Special Bailiff i 
te Bailift ſufficient to ſave Harmleſs. This is no Bond ꝙ 


Promiſe taken of the Priſoner, nor of any for 


him, therefore it's not within the Statute, 2 Ke. | 


805. Feake and Carter, 1 Leon. p. 132. Palmer and 
„ FI Ph 
' UponBai» The Bailiff aſſumes to ſave the Sheriff harm. 
liff's pro- leſs of all Eſcapes, is not good. The Declaration 
| miſe to js, That a Ca. ſa. on a Judgment was awarded 
= = | againſt the Defendant to the Sheriff of S-. who 
. directed his Warrant to the Plaintiff as his 
© Bailiff to ſerve it; and that the Plaintiff aſſume 
Defen. to the Sheriff to ſave him harmleſs of all E. 
dunc ea. ſcapes, and that by force of the Warrant he 
ped. à fr eſted the Defendant, and the Defendant in- 
tending to make the Plaintiff to be charged; e- 
Addioa a. ſcaped; for which the Plaintiff in the firſt Action 
gainſt the brought an Action againſt F. C. the Sheriff upon 
Sheriff. this Eſcape, and recovered, and F. C. dag 
"= 


Chap. 29. Ok Eſcapess. 38 | 


ftow's Cafe. Pl. Dive and Manninghbam. j : 


Per Cur, lt's a good Afſumpfit, being made to the 


this Action on the Aſumpſit. It was moved in And by 
Arreſt of Judgment, that there is no ſufficient the She. | 
Cauſe in the Declaration to maintain an Action, hoy ther 
for tho the Sheriff may have Action on the tif. . 
Caſe againſt the Priſoner that eſcapes, yet the 
Bailiff ſhall not have it. Per Cur', For the Beg 
was not Chargeable ro the Sheriff by Law, but Ae 
by Aſſumpſit, and this being his voluntary Act liff is 
ſal be no Cauſe to charge the Defendant, but chargea. 
ſhall only make himſelf Chargeable. But they ble by 
agreed, | If che Bailiff had been Chargeable by be * Sa 
Law without fuch Promiſe, Action lay for Pronto 
bim againſt the Defendant, who cauſed him 
wo charged, Cro. El. 349, Allertop and Har- 
wood. OY Rt Nev Ott APR ISUIOR 

In Conſideration he would permit him to go In Conſi. 
at Large, and of 2 s. paid, he promiſed to pay all deration 
the Money in which the Party was condemned 4 
in Execution. Per Cur, the Confideration is not ny. 0% 
good, being contrary to the Statute of 23 H. 6. 
and that a Promiſe and Obligation was all one: 
and tho? it be joined with another Conſideration void ia 
of 2 5. yet being void, and againſt the Statute part, void 
for part, it is void in all, Cro. El, p. 199. Ferher- in alt. 


Plaintiff. declared, Whereas the Defendant Wherethe 
was arreſted at his Suit on Proceſs; the Defen- Promiſe 
dant, in Conſideration that he ſhould be permit- was made 
ted to go at Large, promiſed that he would ap. wow 7 

ar at the Day of the Retorn, or would give inis 1 

im 101. and he did not appear at the Day. # 


Party which had Authority to diſpenſe with his ] 
Appearance : Had it been made to the Sheriff, 1 
or to any other to his Uſe, it had been within =, 
the Equity of the Statute of 23 H 6. Cro. El. 1 go. 
Milward and Clark. e 


Co os a 


388 Che Otte and Duty of Sheriffs, &c. 
Of Eſcapes of Felons. 


Priſoners. All that are Priſoners are ſuch, either by My. 

1 ter M 3 17 Matter in Fact. 

By Matter By Matter of Record, when one preſent 

of Record. Court is committed to Priſon by as Dont 

there if the Gaoler has not him ready, it's 1 
Eſcape without more Enquiry (unleſs he had 
reaſonable Excuſe), and the Judges will ſet the 

Fine preſently. 

ByMatter By Matter en Fait, a Man is a Priſoner when 

in Fat. he is areſted by Sheriff, Bailiff, Conſtable, Or. 

and eſcapes, there the Jury ought to find it, and 
reſent it before the Juſtices, and the Juſtices al 
eſs the Fine. 

Upor cay Upon a Capias for Felony, the Sheriff retorn 
rFelony. Cepi Corpus, and hath not the Body at the Day, 
1855 ny the Sheriff was amerced for the Eſcape at 

225 IFN | | | 6 1 | 

© Where _ By ſome, it is Felony in the Sheriff to ſuffer a 

ſuffering Priſoner to eſcape, vid. Stat. de frang. Priſonam, 

Priſoner Iſthe Gaoler ſuffer the Eſcape, it's Felony in him, 

to eſcape. and Forfeiture of the Office, 6 H. . 11. 10 H.). 

26. 9 Rep. 98. Co. on M. Charta. Keil, 195, 196, 

vid. Dalt. 567. 85 7 TOs 

Is Felony, The Statute of 4 Ed. 1. de frangentibus Priſonan 
maitigates the Rigor of the Common- Law; for 


before that Statute, the breaking of the Priſon 


was Felony in every Caſe; but now it is not 
rr bee! the Party was committed to 
Priſon for Felony, 2 Leon. p. 16 1. in Borough and 
p Holereft's Cale. J. 2 Nn. p. 161 80 oug n 


CHAP. 
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Of Falſe Impriſonment. 


Chap. 24. 6% 


rn 


Wl 1/hat alt of the Sheriffs Bailiffs, &c. ſhal amount 

. to falſe Impriſonment, or not. Pleading by Sheriffs 

t 

, to Action: of Treſpaſs, falſe Impriſonment, &. 

ad The Rules of Pleading in ſuch Caſes. Fuſtifica. 

he tion by Mean Proceſs, As to the Warrant, Time, 
Place, Quz eſt eadem tranſgreflio, what it refers Z 


en to. Traverſe of the Time, Place, Pleadings and 
» Fuſtification by Execution ; 1 Proce s out of an 
nd Inferiour Court of Recor how ro be 
af. Pleaded. 


What affs of the Sheriffs, Bailiffs, &c. ſhall amount 
to a s falſe Impriſonment, or nor. 


| 1 Arreſt af. 
Fa Bailiff arreſt one aſter the Writ is retorn- W revs: 
L ed, falle Impriſonment lies. port. 


„A Precept to arreſt from an illegal Count will Prec from 
96. not ſave the Officer from an Action of falſe I- 1 Go oY | 
een, Hob. f. 61. ; 


for WM . Treſpaſs, Cc. will not lye againſt the Sheriff, Erroneons | 
2 for executing Proceſs, tho? it were erroneous, Fro 
ot Kb. 2. 48. Cox and Barvfly, 8 


od One asks another, if his Name be J. S. who 6 
„e bad, Ves; on which he arreſts him by a Warrant; Name. 
which he had to arreſt J. S. yet falſe baren be. 

mant lies, Mo. 457- Coor and H Lip rth,. By 


One had a Capias * [wiefacund delivered 1 3 


to the Sheriff, a made a Warrant to his Bai- ter f. r- 


lff to do Execution: Aſterwards a Superſedeas ideas a. 
I 


The.Office and Duty of Sheriff „Ne. 
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Wuas awarded and delivered by the Sheriff to the 
\ Defendant, being his Bailiff, who eſcaped, and 
the Defendant retook him and detained him | in 
Execution: This ſecond is falſe Impriſonment; 
for tho? the firſt Impriſonment was legal, he 
having taken him by vertue of a Warrant made 
before the Superſedeas awarded and delivered, he 
not having Notice of Superſedeas was excuſable. 
But the Detainment in Priſon was afterwards a 
Wrong, for he being the Sheriff?s Servant, and 
by Intendment having Time given him ſufficient 
to take Notice from his Maſter, ought at his 
Peril to take Notice e Cro. El. S198. Prince 

| and Allington, 


The Liberty of a Man is fo tender in ah Eye 
of the Law, that a ſmall Thing amounts to falſe 
0 - Impriſonment, As in a Caſe tried at York Al. 
| lizes, one Robert's Caſe. _ 
| One! hg One! in Execution in the County of Lancaſter, 
Execution deſired to be brought to the County of rk to 
in Cow. E. ſneak to his Friends; and being there, endes 
. vouted to make his Eſcape; and the Defendant 
1 nol commanded to [tay him: He was held a prindi 
the Coun- pal Impriſoner, as well as thoſe that laid Hands 
ty of 7, on him The Defendant pleaded Not guilt, 
; and thet© Ochefwiſe had jt been had he pleaded Specially, 
Pf viv.) That the. Pfiſoner was brought into ap- 
elm, other County at his -own Deſire, But the Jury 
88. | honeſtly gave but 24, Damage. Roberts 's Cale at 
ut. et. Aﬀeen 5c lf 
Sheriff de. If a Man be in the Hands of the Under 
tains the. Sheriff in Execution ſor Debt, and the Debtee 
Priſoner tells the Sheriff, that the Priſonet has ſatissed 
3 f bim; if the Sheriff releaſe not the Piiſoner, 
0 5 de 
22 it's falſe Impriſoninent to detain one after t 
55 | _ i;Plaintiff hath commanded the Sheriff to deliver 


bim. bat this Goh is more fully teponeg 2% 


* 


CEN 


F 


for the reſtraining of bis Liberty where he 


bare helped himſelf here, he ought to have ſet 


Boſe. 3. 96, 97. Withers verſus Henly Under. 
Sherill. 3 „ 77 
A. is in Execution at the Suit of B. aſterwards Plaintiff 
B. came to the Sheriff, and told him he had made tell che 
and ſealed a Releaſe of the Debt to the Plaintiff, Sheriff, he . 
and that thereſore he ſhould deliver him out of, Releaſe 
Execution. The Sheriff doth not ſo, but after * 
keeps him till in Priſon. The Plaintiff brings 
Action of falſe Impriſonment. It lies. 
By the Stat. 1 R. 2. c. 12. One being in Exe. stat. 1 R. 
cution ſhall not be ſuffered to go out of Priſon 2. 4. 12. 
by. Mainpriſe, Bail or Baſton, without making 


| gree to the Parties, unleſs it be by Writ or other 
Commandment of the King; and the detaining 


him after this, amounts in Law to a new Taking, Sherif | 

ik 
1 . ought to 
ought to have it, is a Caption in Law. Here rab Nos. 


the Sheriff ought to take Notice of the Party rice from 
Plaintiff , and at whoſe Suit he is in Cuſto- 2 
By Coke, Detainer after this by the ſpace of Detainer 
one Hour is falſe Impriſonment (a Continuance aſter-. 


of an Incloſure is a new Nuſance ). If he would warde is 
falſe Im. 


forth that he knew him not to be the Plaintiff, N 


who told him of the Releaſe, 3 Bluſtr. 96, 979, .. 
Withers verſus Henly Under - Sheriff. The Caſe f 

20 H. J. 19. differs from this Caſe, becauſe tze 
Debt ofthe King was ſatisfied, 10 H. fo. 3. 4. 1 Roll, 

240. meſme Caſe, Cro. El. 379. meſme Caſe. 


tis ſaid in 2 Keb. 33. the Party who went with p,.-vwk. 
he Sheriff to how to him where the Goods el 
were ( i» Execution), the Judgment being ſet a- the Gopds 
ſide aſterwards, was a Treſpaſſor ab initio; but 2 Tre 
that the Sheriff was not ſuable nor chargeable, Pt.. 
2 Reb. 33. Turner and Felgat e. 


ME > 


£ LY 
NA 
14414 


* , 
* 


« 


— 


392 The Office and Duty of Sheriffs, &, rep. 
Where A- It was agreed in Ollier and Beſſey's' Caſe, 14 
£1101 a- Car. 2. B. R. if one be arreſted by Proceſs out of 
. an Inſeriour Court for a Cauſe of Action, which 
levied a does not ariſe within their Juriſdiction; the Party 
Plaine Plaintiff may well maintain his Action apainſt 
wrongful- him that levied the Plaint, or the Officer who 
Jy, Sc. had executed it, Sir Tho, Jones Rep. p. 214, Ollie 


Pl:adings by the Sheriff, Bailiff, Guolers, &c. 


| Juftifica- T ſhall lay down two or three general Rules, 
Tion at If a Sheriff juſtifie by force of a Capias to him 
the Time dire&ed, he ſhall ſay he was Sheriff at the Time 
| of Ar- of the Arreſt, as well as at the Receipt of the 
re... Wi, K $8, 29. REL, 
„ IO Treſpaſs, where one juſtifies as an Officer 
e. to do Execution; De ſon tort demeſie, without 
SOOT OY: anſwering to the Cauſe, IS no Plea, 19 H. 6, 


In falſe Impriſonment, the Defendant may 
ſhew twenty Cauſes by way of Juſtification, and 
it is not double, 7 Ed. 4. 20. Plowd. Commun, 
„ „ Ws 

Retom of Where the Sheriff juſtifies by Execution, he 
dhe Writ, muſt plead that he retorned the Writ, ſecùs of à 
5 : Baili : T Leon, 2 14 4 Parkes and Moſſe. | | : 
Warrant. If a Bailiff juſtifie by force of a Warrant, he 
need not ſay, hic in Cur prolatꝰ; for the Warrant 
doth not continue in his Hands; but he retorns 
It to the Sheriff, x Roll. Rep. 3 27. Curtis and Dowty, 


n 
A 


1 tere- 1 Abo the Proceedings in a Court be irregular, 


Friar; l, 


5 8 
i ad . If 


5 P G 4 by by > -» * 0 P * 2. * 7 
4 ** 
n r N ; 
* A 1 . 
bo ae 
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u Bailiff juſtifie by reaſon of a Warrant, he Warrant. 
ent to ſhew the Place where the Warrant was 
ade. It ſufficeth if it be ſhewed in the Rejoinder. 

1.7. 24. Long F. 101. 4. ; 

t 

0 Fuſtiſicat ion by Mean Proceſi. 

. 


The Sheriff ought to return his Writ, other. The im. 
miſe Juſtification is not good: But it is not ſo mediate 
with the Servant. Officer 


Falſe Impriſonment was brought againſt the the 9 


Sheriff's Bailiff; he juſtifies by the Sheriff's War. ceſs re- 
ant on Latitat, who arreſted the Plaintiff, and turned. 
equired the Defendant to be aiding to hin, but liter of 
pleads not, That the Writ being returned, was the Bailiff. | 
xecuted 3 yet per Cur, it's good: For the De. 

fndant has no Means to reinforce the Sheriff to 

Th Retorn ther eof. Cro. Car. 446. Giraling's ; 


a” 


ln Action of Falſe Impriſonment, the Deſen. By Pro- 

dant juſtified by Proceſs to the Bailiff out of the << ont ef 
Conrt of the Honour of P. and does not ſhew n ae 

ay Proceſs was returned, which ( as Girling's © 85 
Caſe is) being an immediate Officer, muſt be 

a bewed; contra of an Under- Officer. And althoꝰ 
ee need not ſhew forth the Lettets- Patents, 

e Je ic muſt be ſpecially pleaded, ſuch a Court 

it uss granted, and that Virrwe, &c. 3 Reb, 176. 

H f 


If the Defendant, in Juſtification of an Arreſt, When _ 
Pleads, That a-Bill of Adiddleſex ws proſecuted Bill of 
Kaoſt the Plaintiff, by which the Sheriff made N 
nd directed a Warrant to arreſt him; it fhall intended 
intended that the Bill was delivered to the to be de- 
Feriff before the making of the Warrant, till Breed. 


u 


F< 


394 The Office and Duty of Sheriffs, zi 
itt be ſpecially ſhewed to the contrary. lug 
Caſe he juſtifies by Writ to the Sheriff, , 
; Warrant co himſelf. 1 Sand, 299, Green 1 
. 5 | 
Demurrer The Cauſes of Demurrer were, becauſe it's v 
for not ſhewed the Writ was delivered to the She 
 thewing nor the Warrant made before the Arreſt; x 


—_ alſo for that it's not averred that the Writ y 


rant be- retorned. But vnn allocantur, this is no eſſay; 

fore Ar- Mgtter, nor traverſable: And the Plaintiff mip 

reſt. ' have replied, That the Arreſt was before 

Delivery of the Writ, elſe the Court will inte 

it to be delivered, being ſaid that Virrute gf 

Writ directed to the Sheriff, and Warrant ch 

Defendant arreſted ; and the Writ needs got 

he returned by a Bailift-Errant, 2 Keb. 338. mz 

_ Caſe. & p. 838, 844. 5 | 

Delivery So in Scire fac? on Recovery in Action on t 

of Capias Caſe; the Defendant pleads, no Capias iſſued d 

to the apainſt H. delivered to the Sheriff, DPlaindl 

Sheriff replies, a Capias iſſued out, and non eff inven 

IE: returned ; but ſays nothing of the Delivery 

anrenteC- the Sheriff. Defendant demurs, and Judgmer 

pro Quer, for Delivery to the Sheriff ſhall | 

intended. 3 Reb. 568, Homes and Araker By 
r : Yn 

Mollitcy © Note, Upon a Demurrer to a Replication i 

manu im- Aſſault and Battery and Faux Impriſonment, L 


peſait no fendants juſtifie by a Precept to arreſt, &. Thi. 1 
5 principal Exception to the Plea Was, That N Re 
Battery. Juſtification of an Arreſt by molliter manu in 
poſuer, was not any Juſtification of the Batter the 
£44 and the Caſe of $ tone and Calvert was cite by 
Hill. 30. & M. which upon a Demutrer wall By 
* ,, adjudged. accordingly by the whole Cour v 
Tr 1 17% bono mnt =: 133 

6136 TRIM LAT tra 


The Time when a Latitat iſſued forth is tra. As to the 
ſabe, and may be averred otÞgrwiſe than ac- Time of 
ding © the Teſte, Per totam Curiam ; tor a 1 
lation ſhall not work a Wiong. 2 Keb. 173, Writ 

68. Bolton and Fobnſon. 4 aQually, 
If a Man be taken in the Vacation by a War. and the 

int without a Writ, and a Latitat be procured, Teſte of it. 
rife in the Term, that Tefe ſhall not diſcharge 

te Wrong done aſter the Tee, and before the 

Ladual taking out of the Wiit; but.the Plaintiff. 

may take Iſſue that he proſecuted truly. But in 

Treſp.6 and Falſe Impriſopment, the Defendant 
Sheriff's Bailiff juſtified by a Laſitat, Tefte 27 

me, Trin. Teim paſt. | | 5 

The Plaintiff replies, That the ſaid Writ was qyrit after 
really and actually proſecuted out of B. R. on the the At- 
« of Auguſt, which was aſter the Arreſt of the reſt. _ 


Paintiff. 


Wries muſt be Teſte as of the Term, and the Bailiff. 
Sheriff's not returning the Writ, or the not 
having any, ſhall not prejudice his Under Bai- 
lf. 1 | bh | 


| But per Cur, a good Action will lie againſt Bur Addi. 


. 5 bo 
Zut in Plunket and Green's Caſe, in the ſame 
_ POR nr Se Foy 
In Treſpaſs and Falſe Imprifonment againſt g ure 
the Sheriff and Baiiff,, the Defendant -oflified phe Grd 
by Warrant on Writ to the Sheriff, as Long and | 
Bultow's Caſe, The Plaintiff replies, No Writ 
was then taken out. Defendant demurs, and 
Juogment pro Quer; for tho' the Bailiff hath a 


Sheriff, 


„. 


* 


Wiit. 


Punker and Green. And 


the taking 


Deſendant demurs: And per Cur? this is an Shall not 
Eſtoppel, eſpecially in caſe of a Bailiff, whole prejudice 
Warrant might be before the Arreſt ; and all an Under- 


the Sheriff or Bailiff of a Franchiſe in this on againſt | 


arrant, yet he is liable if there be no Writ; con. Warrant 
e, if the Wric be void and delivered. 2 Keb. Jo 5. and no 


\ 


296 The Die and Duty of Sheriffs, &c. 
Antedste And in Bennet and Pilkin's Cafe, Treſpaſi , 
will not Falſe Impriſoument, the Defendant juſtifies by yy 
ſuffice, reſt on Latitat. Plaintiff replies, The Writ wi 

taken out after the Arreſt. Defendant demurs, p; 
Cur”, the Antedate of the Writ will not ſuffice, 
the Proceeding be after. And Judgment pro Q 546 

3 Keb. Chancy and Rutter. 2 
Traverſe, And as to Pleading as to the Time, Richard 
3 _ e Caſe %n 2 be . The Plat 
before or tiff ſuppoſed the Arreſt and Impriſonment tobh,;.; 
. 10 Dede. 29 Elix. Defendant pleads, by Vern C 
| Repl. of a Warrant from the Sheriff he did arreſt = 

That be impriſon him the Second and Third Day of MR. 
mage cember before; abſque hoc that he was guilty beſo 
erter. or after, Sc. Plaintiff replies, He was guilty of 

the Treſpaſs, &c. after the Third Day of December Th 
prout in narratione ſua ſpecificatur, and Iflue poli ca- 
this, and well enough; tho he faith, only Meier 
was guilty after the Third Day; but ſaith not, an 
before the Action brought. For when its fax 
Hie was guilty aſter the Third Day, Oc. prout, Mr S. 
it is to be intended to be the Third Day, and HM 
Day of which he counted. Cro. El. 95. Richard 

3 and Pricker. . — 
Nm Culy. To all the Impriſonment, but Eleven Hou 
to.Part.. the Defendant pleads Not Guilty; and to the | 
2 ur priſonment for Eleven Hours he juſtifies as She 
Sheriff for riff, for that the Plaintiff hindred him in the Exe 
rhe Reſi- cution of his Office, and faid nothing to the 
dye with- g armu, yet good. x Sand. 78. But this Cal 
oor fy, went further, 2 Keb. 237. the Treſpaſs and Fall 

g ar. Impriſonment was laid the firſt of April, the Ut 
ſendant juſtifies at another Day at Warw, as ah 
riff, abſque boc, that he was guilty the firſt of har 
5 pril, or at any Time before or after, while lt 
| Traverſe was Sheriff, or at any other Place. Per Cur , Thi 
of the Traverſe is ſufficient, and the Plaintiff muſt rep 


Time:and | : | 
F d ſhew if there were an' other Aſſault 0 


v < 


» 


ap. 24. Ok Pleadings by Sheriffs, &c.) 397 | 


ypriſonment. Alſo the traverſing the Time be- 


e and after, doth not lock up the Plaintiff 
n aſſigning another Day and Place, eſpecially 

Thing being local. x Sand. 78. 2 Keb. 237. 

0 and King. a; 5 505 : 
[uſtification in Falſe Impriſonment by a Writ Time,que 
f Supplicavit de bono geſtu out of Chancery, and Rande, | 
reſting him by the Sheriff's Warrant thereupon. : 
e Juſtification being by an Act in the ſame 

unty, and juſtifying all the Time in the De- 

tation, tho? it do not agree with it in the 

uy, but concludes que eſt eadem Tranſpreſſio, is 

nod enough, the Day not being material; and 
Replication is not good if it vary from the 

ks the Declaration. Cro. Car. 228.-Tyler and 


The Caſe was Treſpaſs, &c. ultimo die Oftob, The Caſes 
ce. and detaining him in Priſon for two Days. 
elendant juſtifies, becauſe 13 Aug. 6 Car. a Writ 
f Supplicavit iſſued, and by Warrant from the 
if to the Deſendant, he arreſted the Plaintiff 
t Sept. and detained him two Days, Cc. que eff 
em Tranſgreſſio, &c. | e 


In Falſe Impriſonment in London werſus W. Place, 3 
Defendant juſtifies in Norfalk, by Force of a eden 
ſarrant to the Sheriff qu eſt eadem Tranſgreſſio Tran(greſſ. 
pſque boc that he is guilty in London. Plaintiff 
, OR 

1, Becauſe the Plea is double; for the Juſtifi- Traverſæ 
ion in Norfolk, que eſt eadem Tranſgreſſio, had double. 


9 ſufficient without more, and then the Tra. 
e ü ele makes it double. But per Cr, you ſhall = 
by bt take Advantage of this upon a General De- General 


hurrer. 1 Roll. Rep. 221. Bateman and. Woods orgs 


2. He 


398 The Office and Duty of Sheriff, Ke. 
Warrant, 2. He juſtifies by Warrant, and ſaith not, 
hic in Cur” in Curia prolat. Per Cur, They need not ſhe 
prolat. this in Cour t, for it appears to be executed, au 
that the Warrant is returned to the Sheriff. Ap 
fo for this laſt Point is 1 Roll. Rep. 327, Cu; 
aäland Dowty's Caſe. 3 3 
Trefpa Treſpaſs in London; Defendant juſtifies by 
in London, Warrant in the County of N. que eft cad 
Juſtifica- Tranſgreſſio, &c. and traverſeth, that he is puily 


ion in | 7 \ 
Com. v. in London, vel alibi extra Com? N. and good. 2 00 


. | 


. | | 

Where 716 the Defendant in Treſpaſs juſtifie the (an 
__ Day and Place, 'tis not neceſſary to ſay, 0, 
not necef. of} £44em, &c. 1 Bul. 138. Rel. 27, 29. 

arr. Falſe Impriſonment by a Woman; the Defen 
daant faith, that ſhe was carried to Southwark b 
Upon her Conſent, which is the fame Impriſonment 
"_ Im- and this is no Plea, for Impriſonment is again 
bent De. the Will of one, and that is not fo. 14 H. 6.1 
i pleads Plaintiff's Conſent. "gs — 


him tery and Wounding, and held it was no Pleak 
the Reaſon aforeſaid, 2 H. J. 49. 
That he Yet in Falſe Impriſonment, the Defendant | 
ey ſtifies as Sheriff, that he arreſted the Plaintiff 
n aCapias; and %is good, if he ſay, ?Tis the fan 
Capias, jd 5 | Ys... 
que eft Treſpaſs, otherwiſe not. 22 E. 4, Bro. Falſe | 
eadem, priſonment 29. 
Juſtifica- In Falſe Impriſonment, the Defendant juſt 
ion local. (as Sheriff) the Taking the Plaintiff by Foto 
2 Capias directed to him at D. within his Coult 
of G. where the Plaintiff declares of an Imp 
ſonment in another County; there the Trave 
| of the County is good. For the Defend: 
. 0 


1 . Fas * bs * 2 N F * (1 


19.24. OfPleadings by Sheriffs, 8. 399 
not take the Plaintiff by force of the ſaid 
ocels in any other County than where he is * 
derifk, and fo the Juſtification is local. 3 Leon. 85 
in Partridge and Pools Caſe: 


— p. a4 av 1 1 1 „ — 


The Defendant juſtifies the Arreſt quouſque Juſtifica- 
ond given to appear in B. R. abſque hoc, that at tion. 
Time he did arreſt without reaſonable Cauſe, 

nil he gave ſuch Bond. Plaintiff demurs ge- 

erally. Per Cur*, The Juſtification is good, and 
he Plaintiff ſhould have traverſed ab/que hoc that Traverſe, 
E was arreſted, and detained till Obligation to 

ppear in B. R. 3 Keb. 165. Dawſon and Ra -. 


I ſon. 1 


> : . 4 3 
1 
* rr —— — 1 ³ . re — — — 
* a 5 Lf 


fon Falſe Impriſonment ; Defendant juſtifies b 8 
} veeſt, by Vertue of a Warrant of the Sheriff on Ju as 


oy —_—— - \ — \ 
\ - 2K 2 — ar 


em Litat. The Plaintiff replies, De injuria ſua pro- to a Juſti- 
Wis ab/que tali cauſa. This is naught upon Demur- fication 
„ , being Matter of Record; but Iſſue being Þy Vertuwe 
een upon it, and being in the Affirmative, it's wh "2 
Jefail, and goodeafter Verdict. Judgment pro 3 i 
D. 1 Keb. 125, 164. Beeſley and Walker. So je 
and Brook's Cafe: è — EEO 

ini The Defendant juſtified by a Writ ſued out of Mitter of 
. to Vic Devon, and Warrant and Arreſt Record, 
ea H ereupon at D. 8&c, Repl. De injuria abſque &c. put 
tut cauſa, Defendant demurred generally, and into one 
nt egment for him; for it is ill upon a General Iſſue, ill. 
tiff Hemurrer to put Matter of Record and Fact, 
aud Variety of Matters, in one Iſſue, as the War. 
ſel une, Arreſt, Oc. 3: Lev. 65, . c 


n 
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The Defendant juſtifies in Falſe Impriſonment, 


ufti 

ceo ule a Writ of Vi Laica removenda came to the 

don eriff to remove the Force. The Plea need 
Impf i lay, They found him reſiſtentem in ea parte. y 
r „ UI OT RP LT | 
Wien, | Pre. 


% Che Office and Duty of Shevifls, &, 


een. 

Traverſe Traverſe, That the Defendant was in Cuſt 

- -—_ by force of a Warrant made upon one Writ, | 
not by Warrant upon another. 1 Sand, 19, 


Pleading by the Shiriffs Bailiff, 


| 

Fuſt fication in Treſpaſs, Trover, &c. y 

On Execution, prop 

| LEES e 1 5 De 

_ . Where the Sheriff juſtifies by Execution, I I. 

plead Re: muſt plead, That he retorned the Writ, a e 

the Writ. of a Bailiff. 1 Leon. 1 34. Parkes and Meſſe, L 

Sheriff In Trover of 300 Sheep, 1 Dec. 36 Fl. Def d, 

1 N dant pleads, That he was Sheriff of Com Li anc 

| yer; and that F. S. recovered againſt the Plain Co 

"5 Tool. and upon that a Fieri facias, which i te 

was retornable Craftin? Aninar 35 Eliza that th Fla 

was delivered to him 1 Ob. 30 El. that bed ** 

the 20th of Ockob. took the ſaid 300 Sheep, an 5 

But no on the 22 Ocob. fold 104 Steep for 40 1. and d i 

Conver- the other 192 Sheep remained pro defect m ; 

_ J rum; and at the ſame Day of Craſtin' Aning 15 

2% heretorned the ſaid Writ, and all this Matter, t * 
which is the ſame Converſion, abſque boc that h 

converted them aliter wel alio modo. Per Cu F 

The Plea is inſufficient _ . 

1. Becauſe by his Plea he doth not cn | 

any Converſion, and then the Traverſe is ill, HM 

ought upon this Matter to have pleaded Not c , 

t, and given it in Evidence. . . 

How this 2+ Becauſe the Declaration 7 7775 the Tu , 

Traverſe ver and Converſion to be the Firſt of Dec. 36 de 

extends. and he juſtifies the Converſion in Octob. 301 wy 


ſo he meets not with the Plaintiff in Time, a 
h | t ere 


e. 


Chap: 24. Ot Pleadings bp Sheriffs, &. 4o t 
therefore he ought to have traverſed it, and the 
Traverſe aliter vel alio modo ſhall never anſwer to , 
the Time, but to the Manner of the Converſion. 
3. He makes not any Juſtification for Four of 
the Sheep, but that he ſeized them; but he ſhews 
| not what he did with them. Cro. El. 433. Aſcue 
and Sanderſon. W ES. 3 OM 
In an Action of Battery the Defendant juſtifies Juſtifica- 
by Command of the Bailiffs to prevent reſcuing dion to 
Goods ſeized on Execution. Repl. De injur? ſua Pc 
pr, and tngyerſes the Command of the Bailiffs. of Goods. 
Defendant demurs- generally: Reſolved that the f o! and 
Traverſe was ill, for he might do it of his own Tarte | 
Accord to prevent a Breach of the Peace. 


But it was alfo ſaid, That the Defendant's Plea Traverſe 
was ill; becauſe the Action being of a Battery at ill, and 
D. and the Juſtification at S. in the ſame County, alſo Plea 
and the Bailiffs had Authority thro' the whole u for . 
County, and ſo the JuſtificationMot Local; and Trage. 
therefore lie ought to have juſtified in the fame © 
Place. And if the Place had been material, he 
ought to have traverſed all other Places within 
the ſaid County: Wherefore Judgment was given 
forthe Plaintiff. Yide 3 Levinz 113, be 

Upon a Juſtificatioh ( for an Eſcape ) by a Traverſe 
Habeas Corpus virtute cujus, &c. The Plaintiff in of Virtate 
his Replication traverſed the Virtute cuj us, and cujus, & c. 
the Chief Juſtice was of Opinion, That the Tra. 
rerſe was ill, being, as alledged, of Matter in 
Law; but the other three Juſtices were of a con- 
tary, Opinion. The Plaintiff had Judgment. 

raverſe in Repl. De injuria [ua propr abſque . ue 
,, KK 
Exception, That it ought to have been ab/que Warrante. 
hoe that there was ſuch a Warrant, and not as 
above; but the Court inclined it was good not. 
withſtanding. 2 Lut. 1 465, &. Rs 
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Scire 


Sheriff le- dant pleads a Fieri fac directed to the Sheriff of 
vied the , for levying the Debt, and he by force of t 


| Sodbles took divers Sheep of the Deſendant's for the 


Debt, and yet detains them. Per Cur, It's a poo 
Plea, altho? he do not alledge that the Writ i 
retorned ; and altho' the Writ is conditional, 1, 
quod habeas denarios, 8c. for the Plaintiff hay 
Rowedy againſt the Sheriff, and the Execution 
is lawful, which the Defendant cannot reſiſt, 50 
Rook's Cale, vid. ante. 5 od 


Where II in Falſe Impriſonment the Defendant jul 


De 1njuria fies by a Capias of the Sheriff, and a Warrant oſ 
ſua pepris the Sheriff to himſelf; there De injuria ſua provi 


is not a 


goodPlea. generally is not a good Plea, becauſe a Matter 


of Record is Parcel of the Cauſe : But there he 
1. injuria ſua propria, and traverle 
ich is Matter en fait. 8 Rep. Cry 


ought to ſay, 
the Warrant, 
gat*s Caſe. 


© Execution D. brought Action of Aſſault, Battery and 


againſt a Impriſonment of his Wife, againſt W. and . in 
Feme in C. B. Defendants plead,a Special Juſtification, 
her Name (iz.) That in Nov. 2 Fac. Action of Treſpak 


whilſt 


fole, her Was brought by A. againſt Julian G. and on 


' firſtName General Iſſue found for Julian G. and Judgment 
being for her; and afterwards, and before Execution, 
_ continued Julian G. marries the Plaintiff D. and afterwards 


— hog Writ of : aber» ay, Fe hg R. and upon a 
Wear: Scire facias againſt the ſaid Julian, Judgment in 
C. B. was reverſed; and afterwards Ca. ſa. was 


C. se. girected to gp WW. the Sheriff to take the ſaid 


Fulian G. andYhey took her; with an Aver 


Aer. ment, That the faid Fulian G. and the Wik 


ment. - I; 
of the now Plaintiff, was one and the fame 


Perſon. 
Plaintiff 


402 Che Office and Duty or Shetith, . 


That the Seire fac, upon a Judgment in Debt. Deſen 


Chap. 24: Of Pleadings by Sheriffs, 8c. 403 


Plaintiff demurs; becauſe when the Warrant Demur- 
is againſt Julian G. there is no ſuch Fulian G. ter. 
for , her Marriage with the Plaintiff ſhe had 
another Name, and his Averment cannot help 
him, becauſe it agrees not with his Warrant: 
But aliter, had the Variance been in the Name 
of Baptiſm only. «264 

But per Cur', the Scire facias was according to 
the Judgment in the C. B. and well then might 
all the ſubſequent Proceſs be ſo: But if the 
Husband had come upon the Scire facias, and 
ſhewed how that ſhe was Covert, then the 
Action ought to be againſt both of them: 
dad; . ” 


2, The Parties themſelves in all the proceed. Admit. | 


ings throughout, have all admitted that ſhe is nde. 
the ſame, Perſon, and had the ſame Name, and 

they ſhall be concluded from ſaying the contra. 
ry. And tho? the Sheriff had ſhewedithe Mar- 
riage, this was but a bare Allegation and Sug- A bare 


it were judicially fo or not. 5 

3. It would be dangerous for the Sheriff to 
return a Non eſt inventus; for becauſe the Parties 
have all admitted her Name to be fo in all Pro- 


ceedings, che Sheriff ſhall be E/opped alſo, 3 H. J. Eſtoppel. 


10. and then Action on the Cafe would lie on 

the falſe Return, if the Woman ſhould be in the 

Company of the Sheriff, and the Party ſhew her 

to the Sheriff, and ſhe eſcape. x Brownl, 226. Doy- 

ky and Webb, 2 Bulſtrode 80. meſme Caſe, 
In Treſpaſs ſor taking Goods. Defendant Variance 

pleads a Recovery in the Court of Dorchefer, in| the 


In Debt againſt che Plaintiff, and Execution up. Time of | 
on this by Fieri fac, and juſtifies the we, * 


Appraiſing and Sale (by Conſent ) of the Plainti 


in Part of the Satisfaction of the Judgment re- the Narr. 
covered, Que eſt eadem captio. Plaintiff demurs; 
„ becauſe 
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peſtion of the Sheriff; and it appears not wherher fl : 
. | _ tion1 * | 
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Time in 
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404 Che Dfiice and Buty of Sheriffs, Se. 
becauſe the Defendant varying in the Time of the 
Taking from the Time alledged in the Declan 
tion, he ought to traverſe any other Taking; 
for the ſame Goods may be taken at ſevery 
We eſt Times, and the Que eſt eadem Captio is not ſuff. 
eadem. cient; as Marſhall and Dicben's Cale. Sir Tho, Jos 
p. 146, Allen and Cbamming. 
But per Car the Averment ſufficeth. Keil, $7) 
1 Bulſtr. 138. Cro. Car. 228. 


By Pro- Juſtification in Treſpaß, Aſſault and Battery, 

cela out of by Proceſs out of an Inferiour Court of Record 
luaferiour is not good without ſhewing whether the Cour 
5 Court. was holden by Charter or Preſcription. dir Thy, 
Jones p. 165. Strode and Deering. 


Battery. In Treſpaſs of Battery, the Defendatit juſtifies 
he Proceſs to arreſt one Wood, and the Plaintiff 
would have reſcued him; whereupon he did 

mmolliter manus imponere. 
De mjuris The Plaintiff replied, De inf uria ſua prop is, 
ſus pro- abſque hoc that the Defendant had Virtute of ſuc 
* 4 _ a Warrant taken, as that by which the Defen. 
Traverſe.” dant juſtified. Defendant demurs. Per Cur) 
Ihe Juſtification is ſufficient, and better by the 
Admittance of the Replication, than if the Iſſue 
had been offered De injuria ſua propria generally 
without ſuch Traverſe. 2 Keb. 293. Haywnd and 

Mood. 

The In Treſpaſs and Impriſonment, the Defendant 
which is juſtifies by a Capias, and that the Plaintiff didak- 


e n terwards eſcape, and he being Bailiff, did follow 
and avoid · 


de * upon the Capras. 


verſed. Plaintiff replies, He eſcaped by the Licenc 
of the Sheriff. and traverſeth the latter Taking 


by Vertue of the Warrant. Per Cur, The Tre 
 yerke- is idle, becauſe the Plaintiff had aun 


"him by Vertue of the lame Warrant taken out 


Chap. 24. Ot Pleadings by Sheriffs, &c. 435 
ly confeſſed and avoided; and if he eſcaped by 
the Sheriff's Licence, that ought to be the Thing 
put in Iſſue, and not the Traverſe. 1 | Brownl, 


ff 197, Hattow and Hann. | = | 

"WM Upon a Juſtification by a Sheriff's Warrant Not 
held the Bar was ill, for that it was not ſhewn 8 0 

J. out of what Court the Capias iſſued; and for e | 
_ the Plaintiff had Judgment. 2 Lutw. e the 
c. a ap. iſſued. 

„in Ly 4 againſt Two for Aſſault and Bat: Juſtifica- 

rd, Wl tery, and Menaces, & c. and breaking open his tion by 

ut Dwelling-houſe, &'c. One of the Defendants Writ Pe 

Tv. jaltines by Vertue of a Writ De Homine replegian- wn yang 

% . L. and a Warrant delivered to the other? 5. 

from the Sheriff for that Purpoſe, in whoſe Aid 

he entred, the Door being open, and the Plain- 

wit Bi tf aſſaulted him; whereupon molliter manus im- 

did put, & c. the other Defendant imparls. £ 1 

Then the Plaintiff prays Oyer of the Sheriffs Oyer of 

% Warrant, which appears to be directed to all Warrant. 

his Bailiffs, and then replies De injuria [ua pro- Repl. and 

eh. jria, and traverſes, That the firſt Defendant en- traverſe | 


4 


ned by Command of the other Defendant; and the Cam- 


the the Defendant rejoins, that he entred, Oc. by mand. 
1 Command of the other, and then tenders Iſſue 


thereon ; and the Plaintiff demurs ſpecially. 2 Lur. 
1428, 1432. „ ET, 

Judgment was given for the Plaintiff; and it die' pro 
ſeꝛms chiefly for the Deſect of not averring, That 2uer' for 
. L. that was to be replevied, was in the Plain- want of 
üffs Houſe at the Time of the Entry made, Aver- 
Ce. and the Reporter ſets forth ſeveral Caſes ro 
that Purpoſe. VVV 

And as to an Exception, That the Writ De The Rea. 
Homine EG was conditional, as Niſi captus IT 138 
fuit per ſpeciale mandatum Domini Regis, &c. The | 
Defendant, he lays, ought alſo to have averred, 
That IV. L. was not taken by any Special Man- 


ate, Cc. D d 3 - And 


Wirir. 


Ado 


| Attach. = 


Wy 7 / 
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No Prece - And Reporter further adds, That being in 
dentsto ſome Doubt as to this Matter, he made wha 
be found. Search he could, but found not in any Book, 
any Juſtification by Vertue De Homine replegiandi 
or any Authority concerning it. f 
For Re. For the Return of a Writ De Homine replegiany, 
turns of Vide Dalt. 258, 556. Kitch. 262, b. Theſ, Brey, 
ſuch. 140. New Ret. Brev. 329, 330. SEES 
Upon a Juſtification by an Attachment' of 
We „ Goods and Demurrer. Vide 2 Lutw. 1456. & c. 


eadem 


Trauſgref. That if a Treſpaſs be alledged the i oth of N. 


eo. vember, and the Jultification is the 11th, Ou f 


eadem Tranſgreſſio, That the Plea is good without 
any Traverſe. Se 2 0 
That altho' the Plea was ſufficient in Matter of 
of Tra. Subſtance, yet the Addition of the Traverſe, 
verſe ill. That they-are guilty aliter vel alio modo, ( altho 
meer Surpluſage ) being ſpecially ſhewn for Cau. 
ſes of Demurrer, had made it ill. Moor 864. 
„ Pn = 
That an Attachment of ſuch a Number of 
ment un- Goods is not juſtifiable; and ſaid, That one ſin- 
reaſon. gle Thing alone might be attached ; and by the 
92855 Chief Juſtice, That there ought to be a reaſon. 
able Diſtreſs to make the Defendant appear. 
Shews no That it did not appear that the Sheriffs be- 
Authori- fore whom the Courts were held, had any Au- 
2 hold thoricy to hold them; and for theſe Reaſons, 
ene Courts. Judgment was for the Plaintiff. 


Juſtifica= See the Judges Opinions, 2 Vent. 92. upon a 


| _ of Special Demurrer, That the Traverſe ought to 
raking 


pre have been omitted out of the Defendant's Plea, 
= 22 who juſtified in Treſpaſs (for impounding Plain 
eiff*s Cattle, quouſque finem fecit of 101.) by 


apprai- 


ſing and Vertue of a Fieri fac? for 10 l. Debt, and 40. for 


detaining Coſts, Cc. upon the Sheriff *s Warrant, where- 
them till N 


plaintiff by he took the Plaintiff's Cattle in Execution, 


and 


paid the Money to the Uſe of the Sheriff, 


and cauſed them to be appraiſed, and kept them 
in Cuſtody until the Plaintiff paid the Exe. 


before or after. By the Chief Juſtice and R. 
the Juſtification ſhould have been, till he paid 


" the Money to the Uſe of the Plaintiff, and not 
ev, Wo the Ule of che Sheriff; and no Authority in 


Law to deliver Goods back upon Payment of 
Part of the Money, it ſeems the Goods ought 


ic Wo have been fold, &. 1 Cro. 404, 504, 58 
. 2 Cro. 246. judgment pro Quer. x ky J ＋ 


Chap, 24. Ot Pieadings by Sheriffs, &c. 407 
' | Pp 


cotion-Money ; and traverſes, That he is guilty 


The Office and Duty of Sheriffs, gr. 


CHAP. XV. 


Of Attachments againſt the Sheriff ; where and i 
what Caſes it lies or not. And where againſt hin 
for a Thing done out of his Office. Attachment of 
Money in the Sheriff's Hands. Of Attachment. 
againſt others, and againſt the Goods, and th 
Retorn. Amerciaments, where and in wha 
"Caſes the S eri us to be amerced. 


of Attachments againſt the Sheriff, „ Where and in 


| what Caſes it lies, or not. 


— 7. Ttachment ſhall not be granted againſt the 
| onal ; \ High-Sheriff, for the Contempt of his 
] pt 
| Bailiff, March p. 54. 

For frivo- Attachment againſt the Sheriff for a frivoloy 


torn of an 
Hab. Cor- 


pus. 


That the Committee for poor Priſoners ordered 
he ſhould not bring the Body till they had con. 
ſulted with the Lords Chief Juſtices, and an «lis 
Habeas Corpus, under Pain of 80 J. Stiles Rep, 422, 
Pract. Reg. 55. 
For not Attachment againſt a Sheriff for refuſing to 
bringing bring Money into Court, which he had levied 
2 7 upon an Execution, Pre. Reg. 55. 
t.. Attack lies by the Rules of the King's 
Ne re- ttachment lies by $ [ 
als Bench, for not making a Retorn of Habeas Coryw 
2 Hal" Cop 1 a pluries Habeas Corpus iſſued forth, Prat, 
* Tit. Attachment. 
. OR lies againſt a Bailiff, for executing 
cuting a Proceſs of this Court againſt a Rule of the 


Proceſ; 
1 Court, having notice, Pratt, Reg. . 


the Rule of Court. 


lous re- Retorn of an Habeas Corpus. The Retorn was, 


ap. 25. Attachments againſt Sheriffs, c. 409 
It was a doubt, Whether Attachment lies Againſt a 
inſt a Sheriff when he was out of his Office Sheriff, 
a Miſdeameanor in his Office. Capias was de- hen 177 
ered to the Sheriff againſt 7 S. and the Plain- his Office 
if ſbews him to the Sheriff, and he ſaw him, for a Mit 
ur he turned about and ſaid, I cannot ſee him, demeanor 
nd aſter retorns Nor elt invents, and then his in his 
Ice determined. Dodderidge and Fones granted Office, 
Attachment againſt him, though he was out 
his Office, for this Contempt during his Of. 
de, Latch, p. 176. and p. 217. Dixon's Cale. 
Wk they Two denied an Attachment againſt a 
n Wie Sheriff, for retorning Non invenit emptores, 
nd then his Office determines, and he detained 
the Goods in his Hands. Vide ante, and Pradt. 
he Wi. 587. See after amongſt the ſeveral Actions 
his pon the Caſe againſt Sheriffs, Cc. in this Chap- 
We: | . 
us W Nite, Attachment of Money in the Sheriff's Noattach-⸗ 
2% and is void, for the Sheriff at the Retorn of ment of 
ed Ie Wric ought to anſwer for the Money, 1 Leon, Money in 


MN. . 264. | | : = _ 
* 3 | Hands. 
22, Attachment againſt others, 


to WM An Attachment againſt a Man is a non omittas Attach- 
ied Min ic ſelf, and the Sheriff may break his Houſe to went isa 
ule him, for the Writ is for his Perſon, 1 Roll. Nen emii. 
%. 339. Briggs's Cale. „ 0 

pu Ik the Party Detendant be attached, or di- 

of, Witrained by Proceſs out of any Court of Record, 

Ir County by force of a Fuſticies, &c. Hundred What the 
ng Curt, or any Court Baron, and make Default, Sheriff 
the Wie Goods or Iſſues are forfeited, and upon the ought to 
Attachment the Sheriff or other Officer may orn. 
abe the Goods with them. * And this is the Rea - On At. 
ln , that vpon the Attachment the Sheriff or tachment. 
NR other 


410 The Dffice and Duty of Sheriffs, &c, 
other Officer ought to retorn the Certainty g 
the Goods and the Value; and it is not ſufficiew 
to retorn, that he hath attached or diſtraine 
the Defendant by Goods to ſuch a Value, a 
ſo upon the Diſtreſs, the Iſſues muſt be retorne 
in Certain, becauſe they are upon Default to 
forfeited, Vide ſupra Tir. Original Proceſs, 3 bf 
228. 
Ne exeat The Sheriff is to bring an Attachment up 
Km. the Writ of Ne exeat regnum until he finds Surg, 
ties, 1 Roll, Rep. 313. e 5 


Where and in what Caſes the Sheriff i to be 


amerced. 


For the The Sheriff is to be amerced for the Faults o 
Faults of his Special Bailiffs, for the Sheriff is the Offic 
his Special to the Court, and not they. But if the Sheriff 
Bailiffs, retorn Quod Mandavit ballivo, Cc. qui reſpon. 
dit, & c. if the Retorn is ſufficient, and a Detault 
is for not doing according to the Retorn, the 
1 Bailiff ſhall be amerced, and not the Sheriff, ! 
221 bay if the Sheriff retorn Quod Mandawvit ballivo Liber 
amerced, Fatis, Cc. qui reſpondit quod cepit F. S. according 
and not to the Writ, and he ſhall be here at the Day; i 
che She - he bring him not at the Day, the Bailiff ſhall be 
riff. amerced, and not the Sheriff. But if the Cham 
berlain of the County Palatine of Cheſter male 

an inſufficient Retorn to the Court of, Comm 

Pleas, upon a Writ iiſued out of that Court, che 

Sheriff ſhall be amerced, becauſe he is the Office 
reſponſible to the Court. Now in Palmer and 

Marſhes Caſe, 1 Brownl. 36. If the Sheriff f 
*Am:rced torn Quod Mandavit baliivo Libertatus qui fic reſp! 
for the in- dit, and retorn an inſufficient Retorn in Lav 
ſufficient the Sheriff ſhall be amerced, for he might halt 
f N 5 K retorned Balli vus nullum reſponſum dedit. * If the 
of a Li. Sheriff retorn Fect retornum iſtius brevs G. C 
berty. ballin 


0.25. Ot Amertiaments on Sheriffs, 8c. 

ro Libertatu G. qui habent retornum brevium & 

eutionem eorundem, qui mibi reſponderunt, quod 
od maudatum adeo tarde receperunt per mani At- 

ut” ſequentis quod nibil inde facere potuerunt; the 
iff ſhall be amerced for this Retorn, for he 
phe to have retorned it to the Bailiff time 

weh for them to ſerve it, Trin. 39 Eliz. B. R. 
mer and Marſh, 1 Ed. 1. 13. b. 25 8 
If no Retorn be made for Part by a Bailiff of hr p 
liberty, the Sheriff ſhall be amerced. As in 215 
Precipe 4d reddat, if at the grand Cape the She. made no 
tetorn Quod Mandavit J. Bailiff of a Fran. Rctora. 
ie, Cc. who retorned, that he had taken the 
nd into the King's Hands; and ſpeaks nothing 

t he had ſummoned the Tenant as the Writ 
mmands him; the Sheriff in this Cafe ſhall 
3 for that no Retorn is made of Part, 
1.6. 25. b. VF 
By the Statute of 27 H. 8. 24. Amerciaments Bailiff of 
inſufficient Retorns of Writs made by Bailiff, Liberty, 
liberties, ſhall be ſet upon the Heads of ſuch — 
ifs, and not upon the Sheriff, nor upon the N 
rd of the Franchiſ. oe WE 

If the Sheriff be amerced by the Court for the Increaſe = 
* doing a Thing belonging to his Office; and of Amer- 
& he continues to neglect to do it contrary to daments. 
Rule of the Court, the Court may increaſe _ 

e Amerciaments till he do his Duty therein. 

t Amerciaments ſet upon the Sheriff upon the mer N 5 
don of the Party, if they be not eſtreated Aeane 

o the Exchequer, may be with a Reſp: ua? (that with a 
be reſpited) if the Party grieved who cau. RH ft. 
him to be amerced will conſent thereun too 
erwile not, Pract. Reg. p. 58, 59. „ 

If upon a Latitat the Sheriff do retorn a Cepi Amercia- 
"Mus, and the Party arreſted on this Proceſs ment for 
h not appear at the Day of the Retorn, the OY Re- 
&Mf may be amerced by the Court; yet tho' en. 

the 


412 The Dffice and Duty of Sheriffs, & 
the Sheriff be amerced, if the Party arreſted 4 
appear within a Week after the Day he ought 
have appeared, the Amerciament may be tale 

off the Sheriff, Pra&. Reg. 58. 
For not If a Debt be levied by Hieri fac and deliver 
| retorning to the Plaintiff, and the Writ is not retorne 
fi fo. yet the Execution and Sale is good, but the Ss 
riff ſhall be amerced for the Non. Retorn of th 

Writ, 5 Rep. Hoe's Cale. 

Not for It was moved to have the Sheriff amerced | 
retorning retorning too ſmall Iſſues : Coke (aid we cann 
too ſmall do fo, for (faith he) it doth not lie in our Con 
Iſſues. ſance, whether they are too ſmall or not, b 

you are- put to your Action $4 Kol. Rep. 339 
Goates's Cale. 
Amercias A Biſhop ſhall be amerced for an Eſcape 100 
— 2 a Gaoler malt be amerced for a negligent Eſcap 
Eſcape of of a Perſon Attaint 1007. and if one Convilt i 
Perſe 18. 2 Inft, 28. 
"NE An Exigent which Was N of Recor 

For imbe- (to the Sheriff) was imbezelled, and the Cop 
zelling a 
Record. thereof was retorned by the Sheriff, and he wa 

amerced for the Retorn of the Copy at zol 
and for imbezelling the Exigent at 20/, 5H 
See alter, amongſt the Actions on the Cale a 
San Sheriffs, Cc. 


CHAP. NI. 


mech againſt Sheriffs, Bailiffs, Sc. for Male. Fea- 
ſance. As imbexelling an Exigent, for entring 


For not delivering a Superſedeas to the new She. 
riff. For concealing or ſubſtracting a Wit. For 
refuſing ſufficient Bail, and forcing to find extra. 
ordinary Bail, For taking ſufficient Bail. For 
nut bringing Money levied by Fieri fac into Court. 
And Statute of Limitations pleaded. | 


Remedy againſt Sheriffs, Bailiffs, &c. 


Party cannot have his falſe Judgment on this, 
V **V 

If a Diſtringas iſſues to the Sheriff to diſtrain 
he Defendant in the Action by all his Lands and 
hattels, Cc. and the Sheriff retorns Trop petit 


les by the Stat. of V. 2. c. 43. yet the Plaintiff 
may well have his Action on the Caſe againſt 


Words are Quod Diſtringeret, by all his Lands and 


into a Corporation which had Retorna Brevium. 


lues (too ſmall Iſſues): Although an Averment 1 


tap. 26. Of Remiediex againſt Sheriffs Se. 41 


FE the Sheriff in his Court quaſh an Eſſoin erro- Quiſhing | F 
neouſly, without the Conſent of the Suitors; an Ein. 
ion on the Caſe lies againſt him, for te 


Retorns 
rop petit 


ſſues. 


de Sheriff, becauſe it appeareth by the Words 
of the Statute that this is a falſe Retorn, and the 


Chattels, Ita quod de exitibus eorum, &. ſo that | 
i he does not retorn all the Iſſues, he does not 


8s he is commanded. The Statute ordains, that 


the King ſhall have the Iſſues, but reſtrains not 


A! 


any Remedy that the Plaintiff had at Common 
Law, 3 Car, 1. Dorothy Bennet againſt the Sheriff 
if London, 2 Inſt, 449. Bro. Dam. 69. 8 H. 6. 12. 


It 


it to one 


in Parlia- 


For en- Action on the Caſe lies againſt a Sheriff, fo 
tring into entring a Corporation which had Retorna ep 
2 COrP® dium, 1 Roll. Rep. 118, 119. The Town of Dal 


delivering 


dear tothe Wele taken. And he brings his Action again 


414 The Office and Duty of Sheriff, zu af 


For imbe- If che Sheriff imbezel an Exigent delivered th 


zelling an him at my Suit, Action on the Caſs lies 1 erif 
Exigent. pro Dom Rege quam pro meipſo, 4.1 Aſſize 12. ulis 


Bill 14. | | 
Tho' he So it lies againſt a Sheriff, though the de ynts 
delivered delivered the Writ to one of the Coroner, 2 
of the Co- he Was robb'd thereof by another of them u 
roners, Was named in the Exigent, if he was before 
the Cuſtody of the Sheriff, and he ſuffer'd h 
to go at Large, for this was his own Folly, FWailif 
| Bill. 14. Br. Act. ſur le Caſe 121. Br. Bar, 63, Wiff oi 
Sheriff's And it a Writ be ſubſtracted by a Sheriff 


ime] 


D-puty Deputy, it's ſaid the Deputy himſelf may H W. 
2 Wit. N puniſhed „1 Leon, 146. Cro. Elix. 17, [2 er. 
9 


Rep. 75. : | 
For not A Knight for the County brought Adi gain 
2 againſt the Sheriff for not levying 10l. 4 f 
3: his Expences in Attendance in Parliament, 1 
ment. 3. B. R. Rot. | 2 
The Sheriff was puniſhed in the Star. Cham 
for neglecting to execute a Capias Urlagat afte 
Judgment, Hob. 264. 


ration 
which had verſ. Foxhen. | 6.8 
Retooas F. S. recovered a Debt againſt Calthrop, an 


Breviam, procured a Writ of Execution to V. P. Sheriff. 
D. but before the Writ was executed, Calibn 
procured a Superſedeas to the ſaid P. who, whet 
his Time was out, delivered all the Writs to thi 
new Sheriff, but not this Superſedeas ; lo thi 
F. S. procures a new Writ of Execution to ta 
new Sheriff, upon which 18 of Calthrop's Beale 


For not 
a Super ſe- 
new She- P. for not delivering over the Superſedeas, Þ 
Lift, the Prothonotaries, the Courſe is to take a ne 


Writ to ths new Sheriff. But the Court inci 
5 ned 


4 that the Action lay; for the Writ to the old 
riff is, Quod comitat præd una cum brevibus 

ulis memorandis & omnibus officium illud tangen. 

ad an Action will lie for not delivering ſome 

Writs to the new Sheriff, which is not retorned 
Eſtrepment, Mod. Rep. 222. Calthrop and Phil. 


by EE 

"He at whoſe Suit the Party arreſted reſcues For the 

imſelf, and eſcapes from a Special Bailiff or Plaintiff 

lf. Errant, ſhall have Action againſt the She- Nefcue 

if cnly „ Vide Tit, Under-Sheriff, Atterton and 

gmvood, Rs e n 

Warrant on Fieri fac? is directed to the Un- For con- 

er Sheriff of a Liberty, and he levies the Debt, cealing a 

mt conceals the Writ; Action on the Caſe liess 

painſt him, A. 12 Fac. B. R. Bell and Satesby. 

If the Sheriff's Deputy ſubſtracts a Writ which Sherigs 

to be retorned, Action lies againſt the Sheriff. Deputy un 

nd yet the Deputy may be puniſhed for this for ſubs = 

ality by Deceipt, 19 H. 6. 71. b. But Vide ante, ſwacts a 

dere this is ſaid not to be Law againſt the She. 

ig, oe, e | 

Servant of a Bailiff of a Franchiſe, ſworn by BailiF of 

Deputation to ſerve Proceſs but of ſuch a Sum, Liberry | 

nd he ſerves Proceſs of a greater Sum without hargable 

arrant, and levies the Money, and parts with ee 

, the Bailiff ſhall be chargeable, Herley p. 12. nv 

dir Fobn Lenthall (his Priſoner having agreed For nor 

wich his Creditors) would not diſcharge him diſcharg- 

mthout paying to him Aftion-Money :' By Glyn ra Pri. 

„J. there are Two Remedies againſt him, uichout . 

Action of falſe Impriſonment, or Indictment for paying 

orion. Fees muſt be paid, and no more, Action- 
lier Rep. 45 4. Welberly and Sir John Lent ball. Money. 

JJ Re 

But Bailiff of a Liberty is not chargeable for 

le Gaoler, Vide ſupra, ts 
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; The Office and Duty ot Sheriffs . &, 


As for what Remedy there is againſt the g 
riff for refuſing ſufficient Bail, the I, 
ſtands thus: Wt, 


For refu- If a Sheriff or a Mayor refuſe ſufficient B. 


| ſing ſuffi- apainſt the Statute of 23 H. 6. c. 10. by whidl Re 
| cient Bail. the Penalty of 40 J. is given, one Moiety to H & 1 
l King, and the other to the Party who will Jud 
| for it. In this Caſe no Action, lies by Bill in M A0 
l Mas King's-Bench againſt the Sheriff, Cc. Becauſe ol wit 
| By gp Statute of 18 Eliz. is, That no Perſon ſhall ſue 
if * Original, Penal Statate but by Information or original Ad te: 
and not otherwiſe. . _ : ne) 

Tho' not But Note, It is not limited by the Statue MW ( 

bone 23 H. 6. c. 10. how the Penalty ſhall be recon ext 


ed, but generally that he ſhall forfeit 40 J. c 
Moiety to the King, and the other to him ih 
ſues, 3 loſt. 194. 6 Rep. 17. Greporie's Cale 
| I Roll. Abr. 537. Midiſton and Clerk, 
For ta- Action on the Caſe doth not lie againſt a $h 
king in- riff, for ſuffering a Priſoner to go at Large, u 
--— moat on the taking inſufficient Bail. Vide ſupra, Pac 
„ 2 Fac. C. B. in the Caſe of the Lady Mun 
: againſt the Sheriff of Lincoln, for taking inſuffi 
eent Security upon the Statute of 23 H. 6. It u 
Death of adjudged, That the Death of one of the Sheril 
one of the did not abate the Writ, 2 Sanderſ. 5. Poſtern a 
Sheriffs. Hanſon, Hutton p. 120. Metcalf and Hodiſon )) 
Trevor and Michdlbourn, 1 Keb. 56. Stalford at 
Bateman; © 7 Ry 
on or Action on the Caſe lies againſt the Sher 
ann ; for that he levied ſuch a Sum of Money on 
againſt Fieri fac at the Suit of the Plaintiff, and broug 
= _ not the Money into the Court at the Day 
not bring. the Retorn. © 


ing Money levied into Court. 


Statute. 


Th 


chap. a6. Ot Aemedien againſt Sheriffs, 8c. 

The 1 70. = — got em of Litni- 
tations 21 Fac it's n at A | 
would lie againſt the Sheriff in this Ca he 
2painſt his Executors, and then the Statute might 
be pleaded. If the Feri fac had been retorned, 
the Action would have been grounded upon the 
Record, and it's the Sheriff's Fault that the Writ 
d not retorned : But however, per Cur*, the 
Judgment in this Court is the Foundation of the 
Action. And ſo Judgment pro Quer. that it is not 
within the Statute of Limitations, Mod. Rep, 24. 
Action on the Caſe againſt a Bailiff for con- Conces!. 
tedling a Fieri fac, after he had levied the Mo. ing F fa'. 
ney upon it, 1 Roll Rep. 78. 
One is arreſted for 600 l. and forced to find 
extraordinary Bail. Action on the Caſe lies. 


4 4 . * SR 
l . rr 


n 


Some other Matters relating to 


SHE RI FPS. 


nee, upon the Caſe eie, Sheri, and thei 
Officers, F 1215 — Ke. 


\IX Men were bound in àa Recognizance Three e- 
J jointly and ſeverally, and Three were arreſt- ſceped, 
ed, and in Execution, and ſuffered to eſcape nd one 
ind che Plaintiff brought one Action of Debt fen 
upon the Statute for the Eſcape of them all, and * 
adjudged good, Kelw. 67, 688 e 
If after a Judgment in Debt, 4nd an Outlaw - Eſcape 
ty thereupon, the Defendant is taken upon a Ca. upon Out- 
r Utlagatum, and by the Sheriff ſuffered te 1877 * 
eeape ; che Plaintiff not being ſatisfied , an os * 
Acton, Tam pro Rege quam pro ſeipſo, lies againſt quam pro 
the Sheriff for this Eſcape as well in ns ipſe. 
8 | | 2 . E 


118 The Office ü Buty of Shorts, Se. 
= of the King, as to the Prejudice of the Plaintiff, 
Cro. Elix. 877. 1 Roll. 78. Cro, Jar. 390. 15 
Sheriff of. So if the Sheriff is often in the Deſendant'; 
ten in De- Company, yet retorns Non eſt inventus, &c 


/ fendant's Noy 22. Cxo. Fac, 532. ad} f ged and affirmed 


Company. upon Writ of Err Or. | 


Not ſay, So Debt lies, without ſaying Tam pro Doming 
Tom pro Rege, &. Cro. Fac. 619, 620: for he may bring 
Rege, &c. his Action for what he has loſt, and the Prece. 
dents have been certified both Ways. 
Bailiffs If a Supplicavit iſſues out of Chancery to the 
Affidavit Sheriff againſt F. S. and upon this the Sheriff 
| h Court, makes a Warrant to a Bailiff to take him, Cr. 
erg And after the Bailiff comes into Chancery, and 
himſelf, there makes an Affidavit that he had took him, 
per qued, and that he had reſcued himſelf; upon which 
&. F. S. is committed to the Fleet by the Lord Chan. 
cellor. Though the Affidavit be falſe by which he 
ib committed to the Fleet, and fo to his great Da. 
mage; yet becauſe the Aﬀidavit was made in a 
legal Courſe, though he was not compelled by 
| Proceſs to make it, no Action upon the Cale 
nes, for then every Man would be deterr'd from 
making Affidavits in ſuch kind, A4ich, 18 Fac 
B. R. int” Air and Redpwit , adjudged in Arreſt 
of Judgment, Vide 12 Co. 128. and 3 Mod, 108. 
Palm. 142, &c. 2 Roll. Rep. 195, 197, Cc. Cn, 
% ²˙. AAA Goon 
Where II a Bailiff-Errant, or Special, arreſts a Man 
Bailiff. upon a Capias ad Satisfaciend*, and after the Pri 
Errant or ſoner reſcues himſelf, he at whoſe Suit he was 
Special arreſted cannot have an Action upon the Cak 
. an for the Eſcape againſt the Bailiff, but muſt have 
Feape. It againſt the Sheriff, for the Bailiff is but a Ser 
vant to the Sheriff. Agreed int Atterton and Hu. 
ward, Micb. 37 Elix. B. R. Cro. Elix. 349. 


80 


chap 26. Of Remedies againtt Sheriffs, Sc. 419 
So an Action lies not againſt the Bailiff for Notearry- 
refuſing Bail, but for not carrying the Party be- 198 the 
fore the Sheriff in order to put in Bail, 2 Mod. Party to 


32. ; 333 Bail. 
In the ſame Caſe of Atterton and Harward 3 poet do 


where the Priſoner eſcapes by Reſcue of himſelf, gainſt him 


}'s ſaid the Sheriff may have an Action againſt that e- 
him chat eſcaped, for he is thereby chargeable ſcapes. 
over for this to F. D. and this Eſcape made to 
his Bailiff, was an Eſcape to himſelf, Cro. Eliz, 


But that if ſuch a Priſoner taken by a Bailiff Mrer by 
of a Franchiſe eſcapes from the Bailiff, the She. * Bail 


riff ſhall not have any Action upon the Caſe of aLp | | 


againſt him, becauſe he is not chargeable over, berty. 


but the Bailiff only is chargeable, Vide Cro. Elix. 

26 3 3 
But in the other Caſe, the Sheriff, if he will, Sheriff 
may have an Action againſt the Bailiff-Errant meh ne 

for the Eſcape ; becauſe, when he takes upon againſt 


him to be his Bailiff, there is a Promiſe in Law the Bailiff 
to keep the Priſoner ſafely, and not to fuffer Errant. 
| him to eſcape, Cro. Eliz. 349, | 


Alſo, that if in ſuch Caſe F. D. recovers for If 7. 2. 
this Eſcape againſt the Sheriff, who after in ſuch 2 
Action recovers againſt the Bailiff upon an 4/: e 
ſumpſit to ſave him harmleſs from Efcapes, the gainſt the 
Bailiff may after have an Action on the Caſe Sheriff, 


2painſt J. S. that eſcaped, becauſe he is charge. and the _ 


able over; but tis with a Dubitatur, for in the 2 60 
lame Caſe, Cro. Elix. 349. tis there ſaid, That Bailir of 
by the better Opinion of the Court, the Bailiff the Bai. 
(who in this Cafe was Special, and liable only liff may 
on his Special Aſump/it ) ſhould not have an have an 


Action, for his voluntary Act ſhall not intitle him —_ 75. 


that ef 


to an Action againſt a Stranger. 
ms, Ko ped 


E 62 


Darn, 


an Action 
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riff may take 


420 The Officeand Duty of Sheriffs, &c, 
Simile, Again, chat if the Sheriff recovers againſt the 
Bailitf for the Eſcape, (as it ſeemed he miglt 
upon his Aſſumpſit in Law ) the Bailiff may wel 
after have an Action againſt J. S. who eſcaped, 
becauſe he is charged over for it; but this allo 
with a Dubitatur ut ſupra. 


Where If the Bailiff of a Franchiſe makes a falſe Re. 
Bailiff of a torn to the Sheriff, and the Sheriff retorns it to 


Franchiſe 


l Court accordingly, an Action lies againſt the 


falſe Re. Bailiff, and not againſt the Sheriff, for no De. 
corn to fault is in him, Trin. 39 Eliz, B. R. int Palmer 
the She. and Marſh, Vide 1 Roll, 99. Pl. 1. Moor. 432. 


riff, and ö 
Sheriff re- 7. Elis. 512. 


Tors it to The Lord of the Franchiſe muſt anſwer for it 


the Court, if his Bailiff is unable, 2 Brownl. 50. per tot Cu, 
and ſuch Bailiff ſhall Anſwer for his Deputy, 

| Litt. Rep. 33. Vide poſtea. | G 
Where If A. recovers in Debt againſt B. and thereupon 
the She. a we of is directed to C. the Sheriff of N. to 
in Execution, which is accordingly done, 
Rove on a. 20d after B. reſcues himſelf, per quod C. becomes 


gainſ liable to anſwer for the Debt. Now C. may hare 


eſcuer an Action againſt B. before A. ſues C. for the 
before he Reſcue and Eſcape was a Wrong to C. and he is 
is ſued. always chargeable to A. for it; and if C. mult 
ſtay till ſued by 4, B. may die in the interim, 
or fly his Country, &c. Adjudged, Hil. 29 Ela. 
int the Sheriffs of Norwich and Bradſhaw, Vid: 

Cro. Elix. 53. and 123. 


For Reſ. ] If a Man be arreſted upon Mean Procek at 


cue upon the Suit of F. S. and he eſcapes, F. S. may have 
— a Special Action upon the Caſe againſt the She- 
* riff for this Eſcape, Roll. Rep. 14 Fac. im Proby 
and Lumley, adjudged 1 Adinittance, 16 Ed. 43. 
oy all the Juſtices, Vide Cro. Fac. 807. Moor 852. 

. 1162. | Rs 


I 


ES: Dee Ga. os e_ we eo eo». 


Chap.26. Of Remedies againtk Sheriffs, Sc. 421 
If at the Petition of A. and the reſt of the Cre- One refu- 


| ditors of B. a Commiſſion upon the Statute a- {128 to be 


-ainſt Bankrupts is iſſued out againſt B. and 3 


thereupon the Commiſſioners ſit, and offer Inter · ing a 

rogatories to C. and he refuſes to be examined, Bankruprs 

and by them is thereupon committed to Priſon, Eſtate, = 

and the Gaoler ſuffers him to eſcape; 4. may Eſcapes. 

have an Action againſt the Gaoler for this E- 

ſcape. Adjudged Trin. 12 Fac. int? Barns and Cary, 

Vide 1 Roll. Rep. 47. 2 Bal. 236. Moor 834. Pl. 

1123. 5 Fn, 

The Plaintiff declares, That upon a Capias Bajlif 

apainſt F. S. at the Suit of the Plaintiff to the takes the 

Defendant, being Sheriff of E. directed, the e 

AN did direct his Warrant to the Bailiff tons wu, 

of ſuch a iberty to take him, Cc. who did take Aix ven- 

him accordingly; yet the Defendant knowing . 

thereof, had retorned Non eft inventus, Cro. Elix. 

729. adjudged pro Quer', but it did not there ap 

pear what or whether the Bailiff had made any 

Retorn to the Sheriff, ” „„ tia 
If a Writ of Execution comes to the Sheriff, Againſt 

and he makes out his Mandate to the Bailiff of a the Bailiff 

Liberty, who takes him, and after ſuffers him to er * 

eſcape, an Action lies againſt the Bailiff of the v. ae 

Franchiſe, and not againſt the Sheriff, 5 E4. 4.1. 

„„  ]'/_-_-- OR 

If upon a Fieri fad? againſt an Adminiſtrator , Where _ 

the Sheriff makes a Warrant to the Bailiff of a old Bailiff 


Franchiſe to execute it; and aſter the Bailiff is chiſe re. 


' removed, and another Bailiff elected, and after torns, Ad. 


the old Bailiff retorns in his own Name to the miniftra- 
Sheriff, that the Adminiſtrator has not any Goods, tor has no 
peterquarms, & e. The which is falſe, and after G99ds2e- 
the Sheriff makes a Retorn accordingly ta the py | 
Court, yet no Action upon the Cale lies againſt Sheriff 
the old Bailiff, for the Retorn ought to have makes « 
deen made in the Name of the new Bailiff, and Retorn ac- 


Ee; EE ona. 


Kay 


ſo the Sheriff had accepted of a Retorn as of: 
meer Stranger, which is void; and he ought to 
take notice of the right Miniſters of the Lay 
and therefore the old Bailiff is not puniſhable 
for this falſe Retorn, but the Sheriff; Adjudged 
Trin. 39 Elix. int Palmer and Marſh, and Halme 
and Porter, that it doth not lie againſt the Bailiff 
Vide 1 Roll. Abr. 94. Pl, 2. Moor 43 1. Pl. 606. cu. 
Elix. 512. See after concerning a Bailiff. 
| Sheriff In an Action upon the Caſe for an Eſcape up. 
_ on Mean Proceſs the Defendants Sheriffs 9 
* London plead, That the Priſoner Was reſcued 
days they from them: And the Plaintiff by Replication 
might gives a Hiſtory of the Matter, to prove that the 
have Defendants might have brought the Priſoner to 
brought Gaol, and Judgment was given againſt the Plain- 
him to tiff, 1 Lat. 129. 


Gaol.  Ir's ſaid, a Sheriff is not bound to retorn a Writ 
g 8 directed unto him, except the Party, whom the 


i need Writ doth concern, doth tender him his Fees 
not make for the executing of it, that is, in ſuch Caſes 

a Retorn where he is allowed Fees. Yet a 8 is made 
without thereof, for that the very Words of the Writ do 
his Fees, enjoin the Sheriff to make a Retorn of them, ſo 


Quere. that it ſeems he is to retorn them, whether the 


Parties concerned do call on him or not; and if 
he be not paid his Fees where he is allowed to 
take them, he may recover them by an Action, 
Pratt, Reg. laſt Pub. 586, 587. 


QOmitting If a Sheriff omits the retorning of an Action 


to retorn againſt a Priſoner charged with ſuch Action in, 
an Action his Cuſtody , when ſuch Priſoner brings his Hs. 
 Fharged, begs Corpus to turn himſelf over to the Queen. 
can E. Bench: This is an Eſcape in the Priſonet as to 
E, „ the Action omitted to be retorned , and the 
e Sheriff ſhall be anſwerable for it, bid, 588. 


O 


—_ wh 2 — 23 


„„ Pa * > £# > 


Chap. 25. Of Remedies againſt Sheriffs, Kc. 423 
On the Retorn of a Reſcue on Execution the Sheriff 
Court fined the Sheriff 1001. and held it void; ſined on 
but upon Indictment of Reſcue, the Court will by ng | 
bring in the Reſcuſſors, but will do nothing on 
the Execution ; but on Mean Procels it's good, | 


2 Keb. 571. Pl. 8o. 5 


Note, That by a late Act of 5 Annæ Reginæ, Scape- 
Fi the better preventing Eſcapes out of the Queen*s- Warrant. | 
up W Bench, and Fleet Priſon, it is enacted, That it Executed | 

of W ſhall be lawful to apprehend and take upon the on the i 
150 or Perſons, by Vertue Lord's | 
} 


ed WM Lord's: Day any Per 
on MW of any Warrant or Warrants granted in purſu- **Y* 
the W ance of the ſaid Act, or of all former Acts for 
to that purpoſe. N TY 


© Note, By the ſaid Act, 5 Anne, Perſons that Where 
ri are taken by Vertue of 1 Anne, Seſſ. 1. Stat. 2. the Eſca- 
he Cap. 25. inſtead of being committed to the Com- fen arg fg 
2 mon Gaol of the County where taken, ſhall be be ol 
ls committed to the Priſon where the Sheriff keeps mitted to 
de Debtors, ſubject to the ſame Rules and Penal- the She. 
lo WF tics, and in the ſame Manner in every reſpect fn pri- 
lo as if committed to the Common Gaol ; and in Bei 
he cale of Eſcape, the Sheriff ſhall. be anſwerable © 
bu in caſe of any other Eſcape. And the Judges of And the 
to WF the Courts in the laſt mentioned Act may grant 3 S 
55 Warrants upon Oath in Writing, made before bie > ni | 
Commiſſioners (under the Seal of the ſame Eſcapes. 
on Court) to take Affidavits in the County, the 
in. Oath being firſt duly made. „„ 


Alſo if any Perſon in Cuſtody by Vertue of Ir Perſons 
o W this or former Act, or otherwiſe, for not per. commit. i 
forming any Decree of Court of Chancery or me fornot i 
Exchequer , whereby Money is decreed , ſhall ng nu" WB 
eſcape, then the Perſons to whom the Money crees oF 
a decreed ſhall have the ſame Remedy againſt Chancery, 


Oath: 


4424 The Office and Duty of Sheriffs, &. | 
Sheriff the Sheriff, as if the Perſon eſcaping had been i 
muſt be Cuſtody upon Execution, and recover the ſame 
_ with Coſts, in any Action to be brought in any 
dhe Courts of Record at Weſftminfer. 


\ 


Party ta- Where the Defendant brings a Writ of Error 
ken bythe to reverſe a Judgment given againſt him, and 
— in hath a Superſedeas to ſtay Execution upon the 
er Wie Judgment, directed to the Sheriff of that Coun. 
off Error ty where the Execution is to be done, and yet 
and Swper- he is taken by the Sheriff, by Vertue of an Exc. 
| ſedees. cution taken out upon this Judgment, before the 
= -- Writ of Error brought, but not executed till a. 
ter the Writ allowed, and Superſedeas ſued out, 
Upon moving of the Court, they will grant hit 
a Superſedeas to ſupercede this Execution, Prat, 
Reg. 479. (os | 


For good Note, It is ſaid, That a Warrant directed 

Behavi- to a Conſtable to take H. to find Sureties for his 

our. good Behaviour, may be executed on a Sundy, 

0 notwithſtanding Stat. 29 Car. 2. Chap. 9. See 
after, and Vide Raym. 250, 2517. : 


Sheriff If a Venire facias comes to the Sheriff in a Qua 
ſends to impedit, and the Sheriff ſends to the Bailiff of the 

' the Bailiff City of C. to retorn the Pannels, who does it 
of the Ci. accordingly z whereas he had no Warrant to do 
2 — it, not being Bailiff of the Franchiſe, for which 
Bailif of the Pannel is quaſhed; the Plaintiff for this De- 

the Fran. fault in the Sheriff, and for his Damages, ſhall 
chiſe. have an Action upon the Caſe againſt the She- 
_ riff, Adjudged, 38 Af. 13. Br. Bil 21. Retorn' de 
Br. 77. Action (ſur le Caſe 120. Vide 1 Bal. 
Abr. 94. Pl. 2, 2 Vent. 26. Fitz, Barre 30). 

2 Mod. 32. J ES 2 Rds” F 


u 


hap-26. Of Remedies againſt Sheriffs, &c. 425 

If the Sheriff takes an Inquiſition upon an E- Sheriff 

x, and upon Requeſt refuſes to deliver Poſ aug In- 
eon to the Plaintiff; and yet after, at the gn = 
Jay of the Retorn of the Writ, retorns that he ge and 
ad delivered Poſſeſſion to the Plaintiff at the refuſes to 
ay of the Inquiſition taken. An Action upon deliver 
te Caſe lies againſt him for this falſe Retorn, Poſſeſſion, 
ho? the Plaintiff aſter Inquiſition might enter N 
vithout any Delivery; for perhaps the Poſſeſſion had deli- 

; kept with a ſtrong Hand, ſo” that he cannot veted. 
nter without the Aid of the Sheriff, Hill. 8 Car. 

R. adjudged int. Liſter and Bromley, Vid. Winch. 

Rep. 100. like Point. . | 

The Plaintiff brought an Action againſt the Falſe Re- 
Defendant for a falſe Retorn of a Member of Mos 3 
Afliament, inſtead of the Plaintiff who was duly of pachia. 
ected, and for that no Determination in Par- ment. 
ument was alledged by the Plaintiff, or found 
the Special Verdict, Judgment was given for 

he Defendant, 1 Lat. 82. 5 
That no Bailiff or Sheriff's Officer ſhall pre Where be 
me to exact or take from any Perſon, being in muſt not 
js Cultody by Arreſt, any Warrant to acknow- * 
edge a Judgment, but in the Preſence of an At. to confeſs 


braey for the Defendant, which Attorney ſhall a Judg- 


be den ſubſcribe his Name thereunto, upon pain of ment. 

it Wing ſeverely puniſhed for fo doing, Prat. Reg. 

do , & 71. 1 Ls 5 

ch Allo it was held, That a Warrant to confeſs a Neither 
» udfment taken of a Man under Arreſt, in the may a So. 


preſence of an Attorney's Clerk or Solicitor, licitor, 
= 9 SG 

And Attachment was granted againſt the Attach- | 
ff of C. for that he retorned that he had taken _—_ : 
voods upon a Teſtatum Fieri facias, but that they a -— waa 
emained in his Hands for want of Buyers; dien ex. 

beteupon a Writ iſſued to put them to Sale, ola. 
"ich he made no Retorn, nor any Satisfaction 
the Plaintiff, I. oo, 4 


\. 


For Exe. An Attachment was granted by the Court if 


Neel. 


426 The Office and Duty of Sheriffs, &' Who 
Againſt By Stat. 29 Car. 2. ch. 9. it is enacted, Tha fl A 
S. 29 Perſon on the Lord's Day ſhall ſerve any pr 
er. 2. cels, Cc. except in Caſes of Treaſon, Felon 

and Breach of the Peace; but that ſuch Serviehh 
ſhall be void, and the Perſons ſerving the fn 
* ſhall anſwer Damages, as if they had done 4 
fame without Warrant, Vid. Reym. 250, 251, 
Eſcape Warrants, & c. may be executed on t 
Lord's Day, Vide ante. 


OY. B. R. againſt a Bailiff, for executing the Proc 

Wia *- of the Court againſt the Rule of the Court} 
Rule. having Notice of the Rule, Pratt. Reg. 56, 

1 So an Attachment was granted againſt a 

8 ili oe lift of a Liberty, who on a Laticat had arreſh 

2 Liberty. the Defendant and taken Sureties, and retorn 

a Cepi Corpus, but never brought in the Body 

but combining with the Defendant, let him g 

at Liberty, Raym. 193. 9 v1 


For dri. So an Attachment was granted againſt a M edo 
vmga Di- liff for driving a Diltreſs into a Franchiſe, ai. 2 


would not ſuffer Replevin of them, 1 Kc. 80 


MT © - on TERS 

Caſt 5 An Attachment it's ſaid cannot be granted g. 
Marſhal gainſt the Marſhal of the King's Bench ; for tit 
ofs R. would be to let all the Priſoners eſcape ; bu WD: 
rs cg Fine may be ſet upon him by the Court for Mo 
be demeanours in his Office, Pratt. Reg. 57. Pen 
e A merciaments, Vide ante, Chap. 25. [ 
For the The Sheriff is to be amerced for the auld!) \ 
Bailiff's of his own Bailiffs, for the Sheriff is the Off tte 
Faults. of the Court, and not they, Pract, Reg. 58. the 
For not The Sheriff of Vr was amerced in B. R. | May 
returning not retorning a Writ of Habeas Corpus cum cui ei 
Hab. Corp. tho? he was commanded not to do it by the | oft 
ſhop then Preſident there, 193d, 4 


„ap. 26. Ok Remedies againſt Sheriffs, cc. 427 
A Sheriff, nor any other Officer out of his Not a She. 
Hiace cannot be amerced by the Court, for then riff Gre. 
2 is not an Officer to the Court, but a Diſtrin- co Of- 
4 muſt iſſue out againſt him, 16d. * 
The Bailiff of Weſtminſter had retorned a Bill For re. 
ff Middleſex with a Superſedeas out of Chancery, torning a 
cauſe it was with an Ac etiam; the Court con- Bill of 
ived the Retorn void, and gave him only Four 3 
Days to return his Writ, in pain of 100 J. and — web 
Would not ſuffer him to take him by a new Writ .. 
. | 
If a Sheriff make a Warrant to arreſt a Man, Party Ar. 
nd the Bailiff arreſt him accordingly, and that reſted be. 
\Whefore any Writ delivered to the Sheriff; it is fore Wiit 
cid to be, without all Controverſy, a Treſpaſs, delivered. 
tho! a Writ be delivered afterwards, 1 Saund. 298, q 
299. and Vide 2 Keb. 173. 838. But ſee before e 
antra, if the Writ be ſued out. 
Alſo that an Arreſt before a Writ actually ſu- writ an. 
{us is not juſtifiable by Antedate, 3 Keb. 21 3. tedated. 
N. 21. 8 | | DO Fs, | 


Note, That by a Statute of 9 & 10 M. 3. ebap. Day of 


the Courts of Weſtminſter, ſhall ſet down the to be ſet 
Day and Year of his ſigning any Writ of Arreſt don, Ce. 
upon ſuch Writ, and duly enter the ſame on the j 
3 $1 ˙ bo - 
[fone be arreſted by the Sheriff of the Coun- Sheriff at, 
ty within a Liberty without a Non omittas, yet reftsinn 
the Arreſt is good; for the Sheriff is Sheriff of Libere), 
de whole County, but the Bailiff of the Liberty N e 2 
may have his Action againſt the Sheriff for en- Oe TE 
tering of his Liberty; but upon a quo minus out g mile up- 
of the Exchequer, a Sheriff may enter any Liber- on 4 quo 
ly, and execute it impune, Pratt. Reg. 72. See min. 
bow one may be arreſted in a County Palatine 
Won a Special Latitar. 1 Inſtr, Cler. p. 34. 


Oae 


25. it is Enacted, That every Officer or Clerk in Signing 


48 Che Once and Duty of Sheriffs, & p 
When One that is not privileged from Arreſt, by te 5 
and how ſon of his Attendance upon his Buſineſs in ſoh !. 
poo mea. Court of Juſtice, or ſome otherways privilegy 
ed intyiſ. by ſome Special Rule or Order of Court, 
minfler- be arreſted in Weſtminſter-Hall, Frack. Rg. 
Hall, &. Alſo it's ſaid, That if a Man be arreſted in 
Face of the Court, the Court may diſcharge hin 

but not otherwiſe, Raym. 101. 
Privilege In an Action upon the Caſe for an Eſcape, i 
of going, Defendants pleaded the Privilege of going an 
215 d. retorning from an Inferiour Court againſt a hy 
owe. ceſs in Banco, and ſeemed to the Court an ili 


N 
51 


| | Plea, Raym. 100. 5 Non * 
Ait an I A. brings B. to a common Inn, of which; © 


age is Hoſt; and afficms to C. that he hath arreſt 
to keep B. by vertue of a Commiſſion of Rebellion; ant 
the Priſo- in Conſideration that C. will keep B. as a Pri 
ner one ner by the ſpace of one Night, aſſumes and Pr, 
night, Ce. miſes to ſave C. harmleſs, &c. If B. recovers 
2 0 Rainſt C. in an Action of falſe Impriſonment, ( 
fave him may have an Action againſt A. upon this Pre 
harmleſs, miſe ; for tho the Conſideration, viz. the keep 
. ing of B. was unlawful, yet becauſe it did nc 
appear to C. to be fo, the Promiſe to fave hin 
harmleſs was good, Mich. 20 Fac. int. Fla 
5 2d Harcourt. Hut. 5 5. Winch. 48. 
Upon II A. recovers againſt B. Damages and Co 
Fi. Fa. 4 in C. or B. R. and ſues out a Fieri facias to th 
_ B. Sheriff, who by force thereof takes Goods of! 
e to the Value, and fo retorns it, and the Good 
remain femain in his Hands pro defectu emptorum ; and 
unſold: ter A. well knowing thereof, yet to the intenttt 
Yet 4. vex and double-charge B. ſues out another Fn 
Fen one facias, and delivers it to the ſame Sheriff to be ei. 
280 other ᷑cuted; who thereupon levies the Money ol of 
Goods are ther Goods of B. and pays it over to A. In ii 
taken, and Caſe, for this Wrong and Vexation, tho it u 


Mone s ion uon the Caſe lit 
paid 7 4 1 legal Way, an Action upon the Calc 1 


ap. 26. Of Remedies againſt Sheriffs, Ser. 425 9 
Rep. 257, & 350. Cro, Elix. 574. Cro. Fac. . 


if; Sheriff retorns upon an Exigent 3 or 4 Exa- Sheriff rev 
„and that there were no more Counties, torns no 
here in truth there were 5 Counties, the Plain _ he 
f may have an Action upon the Caſe againſt 222" 
m., 9 H. 6. 60. 2 * 

if the Sheriff retorns the Tenant ſummoned in gheriffun- 
real Action where he was not, by which he truly re- 
es by Default; an Action lies againſt him for torns the 
s, 26 Af. 48. for the Judgment ſhall ſtand, Tenant 
nd the Party is put to have his Remedy againſt 
Sheriff, Moor 349. pl. 467. Goulſ. 128. Fitz, 


Il, | 

If a Miniſter of Juſtice hath a Warrant to at- Not exe- 
ich the Goods of another, and he can do it and ouring an 
Joes it not, an Action lies againſt him, Trin. 14 Attach. | 
fac, 3 Bul. 212, Vide Moor 432. „„ 

So if I ſhew F. S. to the Sheriff, and give him party 
Writ to arreſt him, and he does not, Cro. E. ſhewn to 

„ 0 873. 5 | | | Sheriff 

But if upon a Catias Uilagatum before Judg N 
tent, the Sheriff neglects 1 extend or ſeize 9: ol 
oods, Oc. this is the King's Loſs, and the Party tend 
a have no Action, tho it was objected the Coods up. 
Wicriff extending, Cc. would have been a Means th 1 _ 

d force the Detendant to appear; but it was © 
d, That if it had been ſhewn that the Sheriff 

might have taken his Body, Cc. there would 

Nie been more Reaſon to ſupport the Action, &c. 


* 


Jan. 90. 


If 


430 The Office and Duty ok Sheriffs, 6 Wap. 
7. S. no If a Diſtreſs at the ſuit of A. iſſues out of y 
uſualOffi= Court of C. directed to F. S. (who is not th 
cer ene. ſual Officer) to diſt rain the Cattle of B. &. 
Biares⸗ that B. ſhould find Pledges to appear the g 
and deli. Court; and thereupon J. S. diſtrains the C, 
vers the of B. and after re- delivers them to B. withy 
Cattle. taking ſufficient Security, & c. and B. dog v 
appear 3 an Action lies againſt J. S. for this U 
ceit, notwithſtanding he is no known Off 
but hac vice only; Adjudged int. Wild and Dy 
Latch. 159. upon a Writ of Error. 
Writ 4. If upon a Writ de Coronatore eligend the 9 
Corenatore riff will not retorn him Coroner that is ch 
elig:nd. by the major Part, an Action lies, 2 /en 26 
No Sheriff. It's ſaid, that no Under. Sheriff ought to be: 
ought to Attorney, for it is often the Cauſe of increiſt 
be an At- Suits, and aiſo a Hindrance in Diſpatch of Clieg 
torne /. Cauſes, by reaſon of his double Capacity and 
tereſt, and of his great Power he may hare i 
the Country, where he is ſuch an Officer, t 
it is aiſo againſt the Statute, Pract. Reg. lat 
5 


„ 


Ate. And by Stat. 4 H. 4. 19. no Steward, Bail 
| vey nor Miniſter of Lords of Franchiſes, which hay 
Bailiff, Retorn of Writs, ſhall be Attorney in any Pk 
Ge. within the ſame Franchiſe or Bailiffwick, when 
of he is or ſhall be Miniſter or Officer. 
Concerning Amerciaments on Sheriffs, u 
how to be diſcharged, ſee before, Chap. 7. 


826. Of Rettiedies aghinif Sheriffs, Sc. 43 


4 „ 


2— „ —— — 


ferences to Precedents of A Aions, 
for and againſt Sheriffs and their 
Oficers, &c. RE, 


OR the Sheriff againſt one taken in Exe. Where 
cution, Who in Conſideration that the porn a 
intiff would permit him to go at large with nander 
o Servants , promiſed to render himſelf with- himſelf. 
a Day, Rob. Ent. 96. 8 „ 
inſt a Priſoner for breaking by a Gio⸗ 

er, | 


{. By a Gabler agal 
i Gaol, . 57 he Ga IK | h 
For a Sheriff againſt the Gaol. Keeper, thro? «.... 
10 Negligence the Priſoner Rape 1 Reg. O- _ 
110. 1 | 9 5 Quaoler. 
J. For the Sheriff againſt a Priſoner eſcaped priſoger. 
it of eie, LE. 64, * 3 „ 
. For t eriff againſt Reſcouſor upon a Reſconſor. 
- omittas, Ca. ſa. Hern, 68, Rob, Ent. 12 80 
1 48, 49, 59. Hanſ. 8. 3 2. 47. Ro. ent. 17. 
For diſturbing the Sheriff in executing a Sta. Digurb- 
te-Staple, by N the Doors againſt him ing. 
nd the Jury, ſo that he could not have a view 
the Goods, Co, Ent. 12. See after. 5 
¶ For the Keeper of a Gaol againſt one com- Eſcaper. 
mitted by Auditors for the Arrearages of an Ac. 
unt, who made an Eſcape, whereby the Plain- 
if ſatisfied the Money, F. N. B. a ET 
J. For a late Sheriff againſt the Bailiff of a Agaiaſt « 
undred, who by the Plaintiff's Warrant levied Bailif 
Wloney payable in the Exchequer, and paid it not 
the Plaintiff, Hern. 165. Rob, Ent. 17. 


"OY | For 


* 


433 Che Dinice and Duty of Sheriffs, & if c 
De Freon. . For the Lord of a Barony having Ex 
left. tion and Retorn of Writs within his Barony ji & 
Preſcription, againſt one that arreſted a 11M / 
within his Barony, 1 Brownl. 70. Vidian 55. 
J Aliter pro Guardiano & Balivo Libertatis yj 
Thompſ. 42. Simile pro alis. Hern. 103. 225. Wing 
: Ent. 83. Bro. Red. 47, 49. 
Simile per . By the Mayor of York againſt a Sheriff 
Mejor. Bailiff for arreſting one within the Limits of | 
Cathedral Church, Simile pro Epiſcopo per Þ 
ſerip. 1 Brownl. 25 4. Hern. 224. Aft. 34, 
Againſt . By the Marſhal againſt the Warden of 
Warden Feet for an Eſcape of one committed iti Exec 
of Fleet. or 2 * O g 1 Fe | 
8 . Againſt a Steward of a Hundred who © 
82888 ſed the Plaintiff's Cattle to be taken out of 
Cuſtody in Replevin, without Pledges found 


proſecute and retorn them, 2 Brownl, 208. Will ju! 

RR © GEL en or, the 

' Bailifof | . Apainſt the Bailiff of an Inferior Co Hu 
Infetivur who withdrew himſelf when an Inquiſition o 
rt. to have been taken, after an Attachment of C0% Cs 
ſor Debt, whereby the Plea was diſcontinue 

and the Goods delivered, the Debt being una Cb 

fled, Reg. Orig. 99. Bro. Red. 73. 1 

ot court I Againſt the Bailiff of the Court of a LibenW?lai 
of Li. Who upon Summons retorned that the Plan 

|  berty. nibil babuit, and cauſed him to be taken and id 
priſoned upon a Capias until he made Fine, le. 


Em. 41. 
Oe Mir. /. Agaipſt a Bailiff of the Marſhal's Co 
or | who permitted one arreſted at the Plaintiff's 
Court. to go at large, Reg. Orip. 111, 
ora Li. Againſt a Bailiff of a Liberty in Aiddleſer, | 
: in an Eſcape of one arreſted upon a Capias in Th 
Middleſex, paſs after a Pone in B. R. Upp. Bench. Preſ. 
 Thds like upon a Bill of Middleſex, Id. 236. 


77 Apa 


. 93 Þ 


„ Againſt a Baäliff of a Hundted who negle- Ola Hun- 

fed ti arreſt one preſent, by a Warranc upon an dred. 

4. oe traſ34 Brownl 20 n no? 4 Vfl 
\gainſt a Mayor and Beiuffz coneerhing th Meyer 
6: bf one ow reg by Plalnt in Gale, Hern n 


}. A; gainſt a Mayor and Commonalty, Se, 3 
falta Retorn of a Mandamus, Vidian. 1. Si. and Com- 
wile: varſe Magd. & Societ colleu, ſor Expulſion OA 
and. a {Cf Retorn, . 

{Againſt the Skeriff of Londen for an Eſeape dener 
pon 2 Plaint, Hern. 129. e 
E -Againlt the Sheriff of a Cuy ſor a Con. $;mile f 
tempt, in not proceedivg in a Plaint in the Court a en. 
af the City, aecording to J bags of Procedendo f. 
do him delivered; Raft. Eur. 8 5 

Againſt the Keeper of 5 Prifon of Lud. Againſt 
gute, Nor the Eſcape of a Bankrupt indebted to Keeper of 
Nr and committed by e mmiſlioners, I. 

Hun 184. Rob, Ent. $2, * 


f- Debt againſt the Conſtable of the Caſtle of Confable 
Chefter; for the Eſcape 'of a Priſoner taken by a ofa Caf. 
N. C. ſa. awarded to the Chamberlain of 
cher, I Latw. 411. 

For that the Defendant arreſted R. at the Mok: 
Plaintiff's Suit in Debt; and in Confideration of ving tke 
0 paid tim by the Plaintiff, promifed to have ce Day ar 
te Party arrgſted'before the Juſtices the next * 
Term, of to pay the Debt, Rob. Ent. 10 

For that che Plaintiff delivered to t * Un. Simit on 
de Sheriff a Cap. Urlagat. and the Defendant in * Out- 
Conſideration of 40:5. promiſed to atreſt the Par- lar. 
ly befote the Day, and to have him before the 
Juſtices at the Day in the Writ, or to pay 40 9. 
nd"the: Defendant arreſted the Party, but had 

1 lim n not . the  Jultices, Bro, Red. 43. 


„ J. Tor 


43 | The Office ee the; 
| Bal ſes For a falſe: retorn of a Member of Pali 
coin. Tb} nd A FTIR Oh of 1 
ction on the Ca etorn a Mend, | 
—_— mi, 2 Lut. 1012. Vide 11 Co. 'gg, | f 
Foran FJ. Action againſt the Sheriff for an Eſcape ij 1 
Eſcape. on a Capia with Securky for Appearance, Hem Rob 
ct TOY» 
due by. ff: For an Attorney againſt a Sheriff, upon m %, 
— 4 Eſcape of one arreſted by an 3 "Pri. eto 
vilege in Debt, Hern 128. Simile Up. R. Preſ.ga, fl / 
Sinh by. V. Againſt the Sheriff of Midlbfex ſor an ? torr 
Executor. ſcape of one arreſted by Bill of Arms 4-6, 
. Intention to declare in Debt for am Execuo ene 
upon a Bond, Up. B. Preſ. 7. ed t 


| J. For an Eſcape upon a Cap. ; Unlegar. beim : 
Cop. Uh Judgment, Raſt. Ent, 8. 1 Brunn 227. 3. Brun 1 
gl 39. 94. AR. 32. Hern 74. 1 Lat. 108, &6, . Fl 


8 £ . Simile & Langutflus Retorn, Hern. 16). 
ten, I. For an Eſcape upon a Capias Wige di 
rerſudg- Judgment, and the Writ not retorned, 3 B 
ment. 89, 1 Brownl.18. Bro, Red. 3 3. Rob. Ent. 100. 


Sur ce. J. Simile for one taken upon a Cap. Exam 1 


* gaioſt whom was Sentence for Money not paid , 
concerning Tythes, 1 Lat. 122 1 
2 Sar J For an Eſcape upon a Statute dae dun, 1 
Reg. Orig. 98. whe 


gu ca . -Againſta Sheriff who neglected to * 
Ulagar. a Cap. Urlagat. upon one being prelent, and ro 
Th non eſt ee Ap. 57. 3 Brouni. 3. 
0. 38 11 
e Simile upon a Copias Urlagat, Spec a 4 
5 * | Juds ment, Up. B. Preſ, 123. 
Sur Ca. ſa. Simile de Teſtat, Ca. Sa. Af. 30. Sia 
Statute Staple, Hern. 167. 


Eſcapes 1 For an Efcape upon a Cap. ad comput nin 


577 Smile upon an Actachment of Privilege, c 
Aſſet. 261, 
J Simik 


"4 
— 


175 26 benen han Sherth 505 as 
N 


das, and paid not the Money to the Pa, nor u ing ö 
itorhed t e Writ, 3 Brownl. 88. Je. 
J. Ag aft a Sheriff who upon a Heri Fae, re. Nor 5;m- 
wrned, 1 * he had taken Goods ad walentiam, dities ow 
which remained unſold, and did not retorn a 

Venditioni exponas delivered to him, but convert- 

& the 116 to his own UR, 1 Brownl, 233. 

Bro, Red. 36. 

I Ap ait a Sheriff who retorned that the Nikil 1. 
Plaintiff fad nothing, whereas he had Lands, bs. 
Ry. , Orig. 98. | 


LS Sr © © += 


XF 


Bru 
* 


1 Sire fetir, uli gon Scire fee. Reg. Jalie. 9, ſur dei fe. 
7 Againſt a Sheriff who upon a Faire fades of Simile pry 


E 


* - * 
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Whereas the Executor afterwards waſted che 
Goods and died, Hern. 170. 
* Nulla bona by Bailiff of a Liberty who ex. 6 
cated the Fi, fa. Vidian, 6. 


If in divers Juries, whereas e had not Land to ingPhin- 

0 142 Value of 41. Hern. 8 4. tiff. 
gainſt a Sheriff who circcted' a Writ of meide 

A — Elegit in Waſte, after a Superſedea upon after Su | 

| Writ of We delivered to him and allowed, al 

ln. 213. Rob. Ent. 47. 

. Concerning a Writ of Exigent aſter Judge e Not Ret. 

deut not retorned, Af. 35. Ex. a. 

Ff 2 For 


+ 1] . 


10 


Nag retorning Lenguidui in priſena, Bob. 4 
The like for a Falſe Retorn upon a Feiße 'fac. Falſe Rer, N 


Telgor s Goods, retorned mulls bons, &c. wulle bens. 


1 a Sheriff who im annelled he Plain- Ip me 


436, The Ocean Duty af Sheriff, e. 
Extortion. . For taking above 12 d. in the Pound for exe. 
curing a Ca, ſa. Hern 190. 1 
For a 2d , . Againſt a Sheriff ſor ſuffering an eſcap'd Pj. 
Eſcape, ſoner (taken up by a Judges Warrant and com. 
mitted to him) to make a ſurther Eſcape, 1 N. 
Clerical. loft pub. 377, K. WY 
Not car- I. Againſt a Sheriff's Bailiff who having taken 
tying Pri- F. in Execution at the Plaintiff *s Suit, in Conf. 
ſoner to deration of Money paid and to be paid, promi. 
Gaol. fed (afely to keep him, and to deliver him tothe 
Gao], if he would not ſatisfy the Plaintiff, 4% 


28. : 

Simile ſw . Againſt a Bailiff who arreſted the Plainiff; 
Cop. Ul. Debtor upon a Cap, Utlagat. and in Conſiderai. 
on of · 8 . paid, and Charges to be paid, pro- 
milſed to bring the Priſoner to the Gaol, which 
he did not do, but ſuffered him to elcape, 

| SR. Ln io 
Not te- V. Againſt Bailiff of a Liberty for not retom. 
corning ing his Writs, 1 Bro. 42. Reb. Ent. 87, Vidim 6. 

Writs. Vi 1 Ga 4 > 215, 2 See after, i | ; 
'Efcanes, . Simile for an Eſcape reciting the whole 
—_ MP Judgment thereon, Rob. Ent. 341. aliter Rea 
e 89. Cl, Aſſiſe, 280. Vid; 40. Rob. Em, 299, 


| | 309. ; | | ; 4 

Eſcape. . Aliter for an Eſcape; and retorning Nu 

inventm, Br. Red. 5 2. 3 

vi J. Verſ. Ballivum Libertat, who arreſted the 
took Ap- Party; and for 4 Conſideration promiſed he 
pearance. ſhould appear at the Day, or that he would 5. 
the Debt, Rob. Ext. 104. 1 
Bailifrs . Againſt the Servant of a Bailiff of a Liber. 


Servant. ty, Who promiſed to arreſt a Man upon a Lt 
A RCSL 
Serjeant. . Againſt a Serjeant of the Compter for at 

fp . EEG 
Againſt the Warden of the Fleet upon a 
Eſeape, Re. Dec. 93. e : 

; 6.1 K 77 Ap aint 


1 


Warden. 


. Againſt the Marſhal of the Kg I. Bench, Matſhel 
where a Priſoner by Hab. Corp, was committed B. R. 
to the Fleet, and aſterwards by another Writ 
committed to the Marſhal, &c. Rob, Eur. 306, 

. Againſt the Under-Marſhal, who permit. Simi. 
tec one arreſted at the Plaintiff s Suit to go at 
13 25 Rob. Ent, 300, . : e N A083 

- Againſt the Sheriff for Eſcapes, Sur Cap. Ur. Eſcape. 
lat. 1 Bro, 18. Bro. A - 

J For an Eſcape upon Melne Proceſs, 3 Lev. 

Rep. 425 43. 5 | 

. Upon an Eſcape of one arreſted upon a 
Bill, M:4d. Tho 31. Hanſ. 48. „„ 8 

J For nat accepting a Common Appearance — 
where the Debt was under 101. 2 440d. Intr. Appear. 
ance. 


196, Cn, 3 
. Againſt Sheriff's Bailiff for not accepting gimile of 


good Bail offered him upon an Arreſt, Bro. good Bail. 


TTT; ee ear eee Ln, ; 
For his retorning to the Sheriff a Reſcue by For + 


the Party, whereas he made none, Cl. Mar. 182. Reſon. 


. Concering Reſcoufors, Rob. Ent. 12. 21. Reſcou- 


Bro, Red, 48, 49. Mod, Intr, 23. Hanſ. 8, 3 2, 47. ſors. 


J. The Defendant on Eſcape pleads he did Pleadings 


not permit the Party to go at large, 5 Co. 89. 
J. That he did not take the Defendant on a 41irer. 
n, ng 

For the Pleadings and Juſtitications to Acti. <1 
ons in Treſpaſs, lee a Treatile intituled, The 
Law of Treſpaſſes. 4 wn 

J. Againſt the Sheriff for an Eſcape upon a La. eſcape. 
litat. Rob, Entr. 303. „ 1 

The like againſt the late Sheriff, Lid. 

The like upon a Ca. ſa. aſter a Recovery in 
Aſſault, Ibid, 305. JV 
. For an Eſcape upon an Arreſt in the time 
ol the late Sheriff, who delivered the Priſoner o- 
ver, Vidian 15. Ff 3 I For 


Chap. 26. Of Remeditwagaiaitherl®,&c. 4 


438 The Office and Duty ol Sheriffs, d. 
| Retokn, & For not retorning of Writs, Ci. Afr wp, 


PIs ? For inſufficient Security upon Arreſt by By 
ent Secu- of Mid dleſex, 2 Saund, 51, Stmile & Ceps Cap 
rie. Retory per Hic. 150. 

FalſeRe. . For falſe Retorns, 7 bon, 88. Rob. Ex.; 
torns. 24, 59,61. 2 Vemr. 84. Bro. Red. 37, 38. Sin 
4" 2 Inſt, Cler. 186. Syr retorn devaſtavit, 

Falſe Re. J. Againſt a Biſhop for a falſe Retorn pon: 
rorn. Hur facias 4 1 514. * N 


- 
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een Of gen of Doe. a 


2 H A p. XXVII. 


of the Sheriff Demeanour in A of Deer: 


and the Retorn. The Proclamations, The Sheriffs © 
Office about Partition, His Demeanour in the Wi * 
De Ventre inſpiciendo. About retor he us 
Force. About a Vi Laica removenda. 

the Sheriff ſhall demean himſelf in a Writ of En. 
quiry of Waſte, and of the Retorns thereof. Of 
the Writ of Eſtrepment, and the Retorn. The 
| eee 


capiendo. 


the Sher 8 Dow f 
of if and the Retorn, * 1 


T: E Sheriff may not adden Dower again Dower, 


Common Right. | 


I the Sheriff align one Manner upon Dower Des 
tecovered of three Mannors, it's not good; it 
ought to be a Third Part of each: But he may 
align all the Meadow, Paſture, Cc. Ao. 12. 


N n. 66. 12 Ed 4. 2. contra. 


if a Woman be dowable of a Mannor, In Com 

the Sheriff may aſſign the Third Part of the Mam mon, 
nor in Common inſtead of Dower, without ſer- without 
ting out by Metes and Bounds fo, aſſigned i in E 
. Anc. Ent. Qu. Imp. 529. 10. 3 
If a Woman be endowed of an Advowſan, he FF IO 
ſhall be affigned the Third Part of the Advow. fon. 
ſon, and not only the Third Part of ehe 
roi, ( viz.) the Third Preſentation. | 17 Ed. 
3 

If a Women recover: | Dower uh: Recon ReQtory 
Impropriate where there is not + Nang # Glebe, the Impro- 
Sheriff ſhall put het i in mw of 'the Third prone, 


Part 


440 The Dfiice and Duty 00Sbexidh, br hap 


Part of the Tythes generally, and not of he 
Tythes ofthe Land, which iſſos out of any Third 
Part of the — of the Pariſh in certain. Mich, | 
9 Fac.B wma ." nu? Wi 

Tythes The it af 794 IDK was de tertia Parte Re 
ought Not i de D. and wpon that the Grand Cape iſſued, 


bg os Cape in manus noſtras tertiam partem Nectoria * damm 
this Writ took tho WM Th 


and the Sheriff by Colour 0 
Tythes ſevered from the Nine Parts, cc. its an . 
il Seifure. 1 Leon. p. 92, 1 Hide. of thi 

Rent in The Sheriff may allign-aRenc in lieu of Woo 

et Dower. 20 Hf 41. 7 H.. 34. So a Rei 0 | 

Dower. the ſame Land. hape 

Ia parti. If the Sheriff aflign Dower by Writ to * ut 0 

tion. directed, and doth not retorn the Writ, yo r tt 

ſhe is lawfully ſeized of Dower. Aliter in a Parti. Ne % 
tion by Writ; forthere a _ udgmentoughe 
| to be given. Cra El. Aſbborough's'Cale.,. 

8 The Retorn of the Sher By Alügnwent of 

of the Re. Dower, need not · have ſuch preciſe Certainty, 2 

torn. + Declarations and Indictments; therefore the Re- 

torn was, Quod babers fedit ſeifinam de 13 Ms. 

ſuagiis, ſive Tenementis, cum Terri & Prat ciſdew 

per: inentibus tunc vel nuper in tenura, &c. it's 

enough; and when he ſaith in the End, he del. 

_ 1 yered them all by Metes and Baunds, ics i 
— ciene. 6. Fong” 621. Sir Ch. Haward's Caſe, 


: $8443 1 

Amend. * wat moved-for Arendment of Atkiganat 
ment of of Dower, being: Under. vaſde, and on Reſuſa 
Rent er of an equal Diviſion proſerred to him by the 
Bower. Dowager, with — to chuſe which two Pam 
ie would for the Heir: Which the Court order 
ad and committed the Sheriff for caking of 60. 
of the Lady Longvill, to execute his Writ of Eu. 
rutian; 5 Was 8 0 pond kim. 
Þ e e ora 


5 $: 4.4 
” SL © Þ 
BY 


* * 
» 
4 * 
- 9 23 . : F 


hap. 75 Df Aigner of Dower, * 


4s bo Proclamation in Dower, 


Where the Sheriff retorned, ts had 1 Sola 
the Concents of the Writ; this 42 held in- 

eient, for: he muſt retorh, That he made 

dummons of the Land. 

The Sheriff upon the Statute of 31 Elie, if 

z make: Proclamation at the moſt uſual Door 

the Church, tho? Part of the Land lie in 

other Town in the ſame County, it's ſufflcient, 

the Words of the Sand ate, P 

wa And thv' there be no actual Sas, 
only the Names of the Sanimoners, it's good 

or that is all the Form at Common Law, 46d 


er, 


The Forme of Retorns; as 1 Pia nation at 

che Church. Door, che Retorn of a Writ of 
View, the Retorn of a Writ of Sea in Dower, 

- the Retorn of a Writ of Emnmuiry of Damages 
in Dower: Vid. Dalton c. 5 6. fo. 224, 225. & 
New Al. Brev. from 195 to 204. 


D. and R. F. and after the Summons. made, © 


the 0 Retorn of the ſaid Writ, at the moſt uſual he did, te 
arts durch Door of M. magna, where Part of the ought % 
ders fenements lay, on the Zyth of Offeb, being the wr hgh 

bol Ward's Day, immediately after Sermon in” that; 


durch, he publickly proclaimed ; all and fingu- 
ar Things contained in che Writ, to be pro- 
amed according to the Form of the Statute 
tar Behalf made and provided, L. P. Ar. 


þ Suture akers' not that. pb 133- Alen and 125 


8. 


ba. 
44 1 
4 . 
- 


oP 


u Dower of Freehold in 47 m Je 24. Thi l. 
vd, the Sheriff retorned Plegꝰ e proſequendo need not 


it D. J. R. and the Names 175 che Summoners mite Page 


I by the Space of 14 Days and more, before — N 
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on Retorn Errors were aſſigned: 


1 corned according to the Statute; for the Yes 


ſomepart Land within the Vill, it's good; neither is it ne 
of the Far to make the Proclamation where the du an 


within 


Nr e 


* 


442 The Office and Duty ok Sheriffs, Are, 
Procla- Per Cur, Its ſufficient to make Proclamation 
2 at any of the Churches where the Lands lie, an 
83 he need not do it at all; But becauſe he fa 
where che He had cauſed to be proclaimed all and ſinpuly 
Lands lie. in that Writ contained, and faith not what, f 

Retorn was adjudged inſufficient. I Brown” 11 
Allen and Malter. 


= 2 : 


1 a 


Errorsup- Upon a Retorn of a Writ of Enquiry in Dn 


roy 
22 
— 
E 


of a Writ 1. The Original Writ appears not to * 


doth not appear when it was retorned. . | 
2. The Proclamation made by the Sheriff, y 
Pears not to be where the Land lies. 
3. The Retorn does not mention chat th 
Proclamation was aſter the Summons, as ite whe 
Hob. Allen's Caſe. 
4. It is not ſaid, He did make Prod ti 
on the Land; but the Words n. 75 
Statuti extend ... 
| Quere, for the Certjorari Was not well retorne 
in B. K. Stiles Rep. p. 6). Thy and Thyn, 


e 


Not 1 


Where Noe, No Error can be aſſi gned on the dee. 


Errors . rifffs Act in giving the Seiſin, and retorning} , 
| obly way thereof, except it is where Damages are tt 8 
* 8 be enquired ; for if any of them be ill, ther 
the Recovery of the Damages being entir 
it's ill for all. Cro. Jus 621. IE . Hown 
Summons 


made in If 4 be made in Sik Part: of th 


Land mons is. Stiles 1 91. Ton, 
the Vill, 


| 4 
" 1 . 4 1 . . ; 2 1 | ö 
25. Mf De Ventre Inſpiciendo ; 
L Chap: * [ d TY 67 # * Gs EY * a> l 3 448 
: * 4 


„ea, bir dj 0% 
* 6 Gang ru 5 
ummons, Retorn of the Writ, of Sein, and Sum, 
Execution upon it in Dower. 2 Sand. 45, 92. monz. 
Beketb and Lee. os . M4 rt e 004 ; 1 
On Habere fac ſeiſinam, in a Writ oſ Dare Refuſal to 
te Third Part, the Sheriff retorned, That he of. Tr be 
ed to the Demandants the Seiſin of the Third part. 
part of the Tenements aforeſaid by Metes and 
Rounds in certain, according to the Tenor of 
he Writ, and they refuſed to accept them of | 
tim. Per Car; The Entry of the Demandants 
« now lawful; and the Court refuſed to award 
fubere fac ſeiſinam de novo, as a Thing never 
S.. 
4. brought Dower againſt the Son, to be en Where 
ed of Lands, of which ber Husband (the igen. 
der of the Defendant ) died ſeiſed. A Write not make 
ed forth to enquire of the. Damages, and he a Deputy. 
made his Warrant to F. S. to take the Inqueſt. 
k was the Opinion of the Juſtices, That he can. 
(ot in this Caſe make a Deputy, becauſe it was 
z Judicial Act, and he muſt do it in Perſon, Nyy 


Wat 


10 


L 
les 


the al, Randal's Caſe. | | 
, De Ventro .* 
Inſpiciende. 


i Writ was directed to the Sheriff, That he Of a Wi- 

dould cauſe D. &c. to be viewed by Twelve 9e, as 

Knights, and ſearched by Twelve Women in 4 

e Preſence of. the Twelve Knights; C 4d 

.  Mifctendurn per ubers, C 7 Ventrem inſpiciend, 

un betber ſhe were with Child or not, and to cer- 

le the ſame into the Common- Bench; and if 

le were with Child, to certifie how long Time Certifi. 

their Judgments, &* quando ſit paritura. The cate of 
N | Sheriff Time. 


+ 


544 Wente urd Duty ok Sheriffs &. 
Sheriff retorned, That ſhe was Twenty Wee 
gone with Child, and that within Twenty Wel 
. Feit parit ura. 

Safe C Whereupon another Writ iſſued out of 
ody. Common Bench, commanding the Sheriff ſua 
to keep her in ſuch an Houſe, and that 
f ne ſhould be well guarded; and that ever 
Day he ſhould cauſe her to be viewed 

q of Ho Women named in the Wric (whereibn 
were named); and that when ſhe ſhould bed 
 livered, ſome of them ſhould be with her to wis 

her Birth, whether it be Male or Female. 

Retqrn of Upon thisthe Sheriff retorned, He had ou 
Delivery. her to be kept, &. and chat fach a Day ſhew 
delivered ef a Daughter. Cro. El. 5656. Walnh 
Cale. Co, Lit, 8. b. Me. $23- f. 692. C. Bl 
Ocher⸗ of But in Necks Caſe, the Woman to by 
wiſe or- - ſpetted was a Fame Covert (to a ſecond Hubli 
dered in and ſhe was Wich Chid by the firſt; they we 
not the ſame Courſe, bur lefe her with der l 

band, he entring into Recognizance, that 
ſhould not remove from che Houſe whetein the 
inhabited, and that one or two of the Wem 
( retorned by the Sheriff) ſhould fee her « 
Day; and that two or three of them ſhould 
preſent, at her Travail. 'Owv. Tac. 685, 6% 
| Theaker? s Caſe. Winch, Jr. Vide Dalt. 543. 


Delivery ber, It was here retorned, quod fuit pit 
dend HOP wichia 20 Weeks, and after this Courſe obſer 
mY by ne was delivered of a Female Child, who v 
_ ' afterwards by Inquiſition found to be the Day 
- ter and Heir of the ſaid Willians T beaker Jeceak 
Tan, $44 104 wy 


Theaker's 
Caſe of a 
Wife. 


. de Nrtian .. 4 


, Sheriff's Office about Partition; and ow be in Partition. 
n BO  Aemean bimſelf gin ah 5 


At the Time of the Partition made, the Hig h- High 
reriff muſt be upon the Land in Perſon : Ang She CT. 
Exception be taken at the Bar before the Writ apon the 
7 — and filed, a new Writ ſhall be a- Land in 
urded-4; but if the theriif io ſuch Caſe retorn- dena. = 
y That he was there in proper Perſon; and. 
bs Retorn be received, and the WMtit filed,.: e wee. 
ny capnot aver againſt the 8 nor ſhall 2. inſt the 
| eke. Cro. El. . Clay's Caſe. 0 IHE © if [Retorn 
aol] di vat 3 
. 2 Wii of Partition, if ideen dg given When 
ul partitio fiat, and upon this a Writ is directed Writ of 
wha Sheriff to make Partition. . — that this 1 
1 15 and retorned, no Wit of- Error lies dien ee 
vn che fitſt Judgment, becauſe before che Jaſt not. 8 80 
Jt e Tx 
ma & feabili: 222 the Plaintiſſ 
be doniuited 5 on -ho may uno the! Sheriffs 
* Ken, ſuggeſt to the Court, That the Partition 
doe equal, and alſo have a ne Partition, 1 Ne 
1 "tr, Ar The Lord, ey qndithe\Coun- 82 
Warwick, 3% ts of mach 
Videa Iafie. 1916 One of che Parties furtiſed 
M eie; in the Partition, and pfayed anew ty 
Vat; but afterwands ceſolved, That che firſt 245 
A being made by Writ, ſhould- and 


6 

Er vide Gadbolt 266. The Sheriffeniontis Thar Thar 4 
de he did allot Part of the Lands in Sdweralty ; Jurers a, 
ad for the other Part, the Jury would noe aſh * 799 
im to make the Partition; and an Attachment |; . 
Nas Pray ed againſt he: Jbrors, and a mew Wait 
4 the Whorile; butttho Come doubted what ta 


W in it, and ie — =_ 
Ml, 


* 


a The Office am Dirty ot Sheriffs, & 


11 The Form of the Retorn of a Writ of Pg 
tition, vide Dalt. c. 68." See W Ret. Brg 


"WS OT 


es apr ha, ce ate abu renevin 4 Bore 


Þ nt - The Par ed may babe a Writ upon che 
or Under- Statute of rived ra 2 Ed. 3. cap. 3. 0 4 
«i. eo the Sheriff to remove the Foree; and up 
eg this the Sheriff may impriſon, and juſtifie i 
m Tale Impriſonment, 25 was Levert- and F 
:rar's Caſe; and 0 oy the Under-Sherif, 
: 171511 1 chat Caſe , 
40 11 . 3.943 
$ Jamie. t Falle Imprifonnient e che Sheriff g 
l —_ W Deſendant julſtifies, for that a Writ upon che 
$ ""M ly £4. Statute of Northampton was awarded the zoth o 
Mp £1961 32 Eliz. to the Sheriff' and Juſtices of the 
eace, to remove a Force; and that he bein 
Under-Sheriff; by the Command of the Sheriff 
went to the Place and found the Force; and 
DIY becauſe he was not able to remove it, be mak 
s Procla- Proclamation; That every one ſhould depart 
1 mtion. and leave their Weapons, Cc. and afterwards he 
| e enquired" of the Force; and it being ſound 
ef ae the Plaintiff was one of them, he arreſted him 
Plaintiff.” and impriſoned him. 5 Ez. 294. Levelt an 


Furra. 
rr won Per Car, The Plea i is good: And theſe Po It 
were adj 


1. When —4 Wrie is directed to the Sheriff 
og oy the Name of his Office, and not by a particu 
a0 be lar Name, nor doth expreſly command hid 


Ty 


h reef to do it in Perſon, the Under · Sheriff may doit 
dee. She. for it's a Wrie grounded ofthe Statute, and nol 


ri. a Lara ther ic duch deen otherwiſe, M 
4 2: Hie 


12% Of Vi Laiea Removwend“ 447 

2. He may arreſt and impriſon at another Arreſt, 

Lime upon the Enquiry , tho the Force were t pa 

mored before his coming 5 and he may enquire Time. 

10 did it. 

lt ſhall be intended be continued Under. Intend- 

riff, when in the ſame Plea it is alledged he ment. 
Under. Sheriff, and the contrary is not ſhew- 

4 2 Roll. Rep. 178. 1 

1 'when the Sheriff comes to remove 4 Forde Force iber 

then one : bide himſelf in the Corner of the eite 

he, t0 the intent, . this i is Force, 


"The Sheriff"sOffce in 4 vi Laica remorenda. x. 


In Falſe. Impriſonment the Doſendant juſtifies, Juſtifies 
veauſe a Writ De V3 Laica removendd came to in Falſe 
te Sheriff to remove the Force; and that the Impriſon- 
dderiff came to the Houſe, and the Defendant in ment. 
ſtance of him, eg and ml . Beit, 
pacem Dom 
Wc. & eos reſedentes invenerir. 6s 11 
Plaintiff; demurs. 1 1 
e . The Wiät i is, S pee in | £5 patte * 
meneritis, and it is not here pleaded, That he 
himceſiſting in en e 4, e · to keep Poſſeſ- 


* But per Cur the h ards in ed parte ought to | —4 
E intended. For when ** ſaith, He ment 1 


to the Houſe to remove the Force, 8 
diff reſiſted tum, then ſequitur that he re- 

l in remov ing the Force. „Aus 

2, . The Writ is aliquoz, and the 88 had 

ed Reſiſtance by ons oniy. But e 

qui lincludes e . Deren N 

* — not aver, that it er eee & Reſiſtance 
But per Cur, gn a Force. | 


d ? ee, and the very; Reſiſtande was was a 
e 177. Pala d Cale 


** 
FAD - 


| mations. A to Acts of Parliament in fornier Times 


n to ratorn the View. Av tothe Pregedent, 
'TheMan- The SheekP mut go in Perſon to the 


View, Ti vaſt 


448 ebe mar: bab mh; * 


Wee 5 a 2 if! the bent by 
Reſtieu- torg Non invemi Vim Laican Nec armen 
tion upon teſtatem, the Leſſee ſhall have Reſtitution in A 4, 
Maui. E " Aﬀdavir that be was kept our vi 
7 

Not to - Upon this Writ the Sheriff ought not'to 

22 move the 3 who is in Poſſeſſion of 
the In- Church, be it by Right or Wrong; for thi de 
cumbent. fiff s only to remove the Force, and i to ſuff 
dhe Incumbent to enjoy his Poſſeſſion. A 40 
Robers and Agmondſham. Dalt. 290. For this Wri 


Vi Rg. Orig. fo. 39, 6. F. N. B. fo. 54. 


r the „ & ft dumean bimfef u 
1 Fealamuian. VI 27 


„ 

4 
SF 111 
CY o 


roch ige A Aion. d. e (3.3; BY 


amations 
Sheriff to proclaim. 2 Robs Rep. 192, | 
Yet, if a Statute be not proclaimied, the Offe 


to be with Wit tot 


cas inſt 4c are puniſhable. and Sis 
1466: a % i on 3 ba, un 

Hed concerning Proclumatians to bo mate 

— 4 the Sheriff, Pak. 3795 . "(3 10 N 


ee pv Sheriff 1 f 2 «thi 
Euquiry of Waſtez' and fr 
rberenpon: e rhe Wet Eſtrepme 
+ a e en 
In aq Adtion of Walle upen inte jeiowd 
"Jaw! is ſummoned: to try che he Cauſe; and'in 
* int to New the Place waſted, and che Ste 


1 
* 


Sanden 254. Green and Cole. 


2 


ner of the 4 by Stat. W. 2. c. 14. accedat 


N yhine Brevis Dow? Regis mibi direò Ego A. B. 


vaſtatum, toge 

Dalt. 292. | CIs 9 4 
Six Jurors at the leaſt ought to have the View. Not ne- 

And the Jury may view the Place waſted when ceſſary to 


ther with the Jurors. 2 Inf. 390. 


the Officer is not preſent; and the Court upon vetorn the 


the Tryal ought to examine, if the Jurors had Js 
the View or not. But tho' the Jury ought to 

have the View, yet it is not neceſſary for te 
Officer to retorn it. 2 Sanders-254, 255. Green 
and Cole. Vide Old Nat. Br. 173. and late Act 

for Amendment of the Law. mo 


In Action of Waſte aſſigned in a Wood, the Waſte in 
Jury viewed the Wood only, without entring in- * 
to it: And it was held the ſame was ſufficient. lt 
would be too tedious for a Jury-to view every 
Stub of a Tree that had been felled. Vet if 
Waſte be in ſeveral Corners of i Wood, then the In ſeveral 
Jury is to have the View of every Corner; aliter Corners, 

where Waſte is aſſigned in the whole Wood. 


Houſe, the View of the Houſe generally is ſuf. Room ia 
ſeveral Places, and of ſome of them the Jury had 
not the View, of that they may find no Waſte 
done. 1 Leon. 276. VVA 


they ſhould be examined, it's Error. FED 


Retorn of the Writ of Enquiry in Waſte. 


Armig Vic Comitat” prædictꝰ (tali die & 
emo ) in propria perſona mea acceſſi ad Locum va. 
ſaum in directo Brevi nominat', Er apud S. ( the 
Vill wherein the Place lies) feci Inqui/itionem, & c. 
mut iſtud Breve in ſe exigit & requirit, 


A g Reſd 


Wood. 


And if Waſte be aſſigned in every Room of an In every 
ficient. And by Dyer, if Waſte be aſſigned in # Houſe. | 


If an Iſſue ariſeth in a Foreign County, the Jury ex. 
Jury ſhall not be examined of the View ; and it 8 15 
the Jurors be net examined of the View when © * 
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4 Che Office and Duty of Sheriffs, 8e. ci 


How it 


therWrits of a Verdict, and a Writ of Attaint lies. There 


Reſid Execut ionis iſtius Brevis patet in quadan 38 
Inquiſitione huic Brevi annex', ' 294 
Inquiſitio indentata capt? apud G. in Com', &. 
tali die & anno) Coram A. B. Vie Comitatꝰ prop Ml Lai 
Virtute cujuſdam Brevis Domini Regis ei inde d. ſes 
rec l', & buic Inquiſitioni conſut per  Sacramentun WM Et 
AB. &c. (ad numerum 12) qui dicunt ſuper Sacra. Gal 
mentum ſuum qd J. R. in Brevi prædict nming' ior 
fecit vaſtum venditionem & deſtruttionem in omnilm WM and 
in eod Brevi ſpecificat?, viz. permittend duas e X 
meras pretii 3 I. & unum ſtabulum pretii 20 x, 000 wh 
diſcoopertum pro defectu reparationum earundem d. b, 
morum per quod groſſum marem eorundem Dom Ene 
tempeſt pluviales ſuper illas deſcendentes putrid' . 4. 
wenit?. Et dicunt ſuper Sacramentum ſuum 9d? rad bal 
J. R. aliud neque plus vaſtum venditionem ſeu bow Wa 
Fi ionem fecit in domibus prad', In cujus Rei Teſim. ¶ ted 


mim, &Cc. ali 
nr 4 dhe 
Vide Dalt. 291. New Ret' Brev 429, 430, &. 


O the Enquiry of Waſte, 
| This Enquiry of Waſte differs from other N 
differs Writs of Enquiry, which are but meer Inqueſts 
from o- of Office: But here it's a Verdict, and in Nature 


bed Enqui- fore where upon a Wiit of Enquiry of Waſts 
Ja 5 Thirteen Jurors were retorned, where there ought 
"1% to be but Twelve, it's Error, But in other Writ 
of Enquiry, it's uſual to have more than Twelve, 
at the Sheriff*s Pleaſure; there muſt not be un. 
der Twelve, tho' it be but an Enqueſt of Office; 
for it is taken [ans miſe des parties, id eſt, withou 
Iſſue joined. In a Writ of Enquiry of Waſte up- 
Upon De. On. Pemurrer or Nibil dicit, the Sheriff may ena 
murrer, quire of it at another Place than where the Waſt lire 
6. Was done. Cro. Car, 414. King and Frith. 2 Wy eng 
Te 200 


ſes and two Gardens, & c. and upon the Writ of 


Chap. 27. Df Enquiry of Waſte. Pf 451 | 


390. Cro. El. 290. Warriford and Haddock, Dalt. 
294. Dyer 20. ys . 8 

Now as to the Juries finding Damages, the Damages 
Law is, That if Waſte be aſſigned in three Hou. entire. 
Enquiry, Waſte was found in the Houſes and 
Gardens, and entire Damages given, irs well; 
for it is the uſual Courle to find entire Damages, 
and not ſeveral for every of them. Cro. Car, 414. 
King and Fitch, Lib. Intr. 620, 8 Rep. 61, But 
where the Writ of Waſte and Count is in Domi- 
hu, Boſcis & Gardinis, and upon the Writ of 
Enquiry the Waſte is found in Domibus & Gar. „. m 
lun, and nothing in Buſcis, there the Plaintiff f , 
ſhall be in Miſericordia; becauſe he counts for cordi a. : 
Waſte, in Places where no Waſte was commit- 
ted in one of them. But where Waſte was liter. 
aſigned in cutting down Twenty Trees, and 
n Waſte is found in cutting down Two Trees, 

wer, | ; | | 3 

If the Jury find Damages only to 8. the 
Plaintiff ought not to have Judgment; for it ought. 


to be above 40 3. Winch. Rep. 5. Sir G. Topping and 


ted de no- 
Vs, 


vas but one Inqueſt at one Time: If Waſte be 
aligned in divers Towns, the Sheriff and Jury 
mult view all the Places waſt&d in every Town; 
but he may enguire thereof in any one of the 
Towns. 2 Inf. 390. Dalt. 293. n 


leſs, there cannot be a Writ to the Sheriff, to 2 ; 
enquire of the Waſte as the Statute -appoints Demeſne, 
Gg 2 | 80 and why. 


.. NEG + 
i Waſte be committed in Two Villages, and Whereto 

the Sheriff hath executed his Office ill in one besvecu. 
Village, and well in another; all ſhall be en- 
quired of de novo, becauſe the whole Inquiſition 


Note, Action of Waſte lies not in ancient De- Action of 
mſre, becauſe upon Default at the Grand Di- Waſtelies 


452 The Dffice and Duty ok Sheriffs, &c. 

So ». Inſt. 386. That the Court fails of the Inci. 
dents to an Action of Waſte, to award a Writ 
to the Sheriff to enquire of the Waſte, 2 San. 


ders 254, Grenes's Cale. 4 Rep, Fulwood; 
Cale. 


What Retorn ſhall be good, or not. 


This writ A Writ to the Sheriff to enquire of Waſte 
js a Noz who retorns, Mandavi Ballivo meo Libertatis, &c. 
 omitras qui nullum dedit reſponſuni, it's an ill Retorn; and 
the Sheriff was amerced, and a ſicut alias award. 
ed; becauſe in the executing this Writ he i; 
both Officer and Judge, which Power cannothe 
committed to a Bailiff of a Liberty; and this 
Writ is a Non omittas in it ſelf, and he hath Power 
to retorn into the Franchiſe. But if after the 
Party appears, it's good. 2 Brownl. Rep. 240, 
Trin. 11 H.7. F. 42. Fitz, tit. Retors de Vit) 53, 
92. 11H. 4. 21. Det. 294. 5 
Waſtes to The Place waſted, and the treble Value is to be 
be reco- recovered; now if Waſte be made ſparſim in a 
vered, and Cloſe or Wood, the treble Value ſhall be levied 
how. by Fieri fac or by Elegit, and not by Capia;; 
becauſe Capias lies not upon the Original. 1 Brownl, 
240. 7 


Appear- 
ance, 


|... The Sheriff makes a Precept to a Bailiff to 
If Sheriff | . 

may vary ſummon a Jury, who retorned a Pannel which 
from the Was Parcel of the Record; and the Sheritt cook 
Retorn of the Enqueſt of ſome not retorned. It was the 
* better Opinion, That the Retorn*was good; tho 
corn of the Bailiff, as he is one that makes the 


Array, and is Judge allo. 8 Rep. 157. Edw.4- 


tham's Caſe. 


E /trepment 


ſome ſaid, The Sheriff may vary from the Re- 


cl 


nent 


Chap. 27. Ot Eſtrepment. _ 
Efrepment. " 


The Writ of Eſtrepment is a Prohibition to Whereie 
do Waſte, and lies in Two Points : lies. 


1. When a Man having an Action depending When ie 
(as a Formedon, Writ of Right, & c.) ſues to inhi. may be 
bit the Tenant for making Waſte during the had. 
Suit 3 and this is either Original, and may be 


ſued out of Chancery; or Judicial, granted out of 


the Court where the Plea dependeth. 2 Inſt. 328, 
29, 8 5 
| 2. When the Demand is to recover Seiſin of 1 15 
the Land in Queſtion, and before Execution ſued ite. 
by Habere fac Poſſeſſionem, for fear Waſte be made 
before Poſſeſſion, he ſues this Writ. And a Man 
can recover Damages for no more than is con- 
tained in his Count; and he cannot aſſign any 
Waſte made after the Writ purchaſed. 5 Co. Fo- 
lambe s Caſe. Dalt. 233. 5 „ 


There is likewiſe, when Fear is that Waſte prohibi. 
will be done, to prevent it, a Prohibition ditect. tion. 
ed to the Sheriff, not to permit Waſte tobe done. 

And the Form, wid. 2 Inſt. 299. Op TIE 

The Sheriff, by Writ of Eſtrepment, may re- pff cmi. 
lit the committing of Waſte, and may impriſon, ta. 
i he cannot otherwiſe hinder it. 3 Bulſt. 199. And 
he may take the Poſſe Comitatus to hinder it. 5 Co. 

I. Dat. 233. „ VE, 

In Waſte Eftrepment was awarded, and upon Attach⸗-⸗ 
dfrdevit that the Writ of Eſtrepment was deli- ment. 
tered to the Sheriff, and that he gave Notice to 
the Party, and yet he continues to make Waſte ; 
Attachment was awarded. 1 Brownl, 168, 


Gg3 SIE 2 


* 


454 The Otte and Duty of Sheriffs, &cc. 


Where no If the Tenants of the Land, notwithſtanding 


Contempt Notice of a Writ of Eftrepment directed to the 
fianding Sheriff, commit Waſte, this is no Contempt 
this Wit. and the Court will not commit them, becauſe 
was not immediately to them, as it might have 
| been. Hob, 85. Earl of Cumberland's Caſe. 
hen to Note, If the Sheriff be Plaintiff in the Action 
the Coro- Of Waſte, the Writ of Eſtrepment ſhall iſſue to 
ners. the Coroners, 
Rarely But this Writ of E frepment | is rarely uſed, and 
uſed. in ſuch Caſes Injunctions out of — are ſte. 
: quently granted. 
lies not 1 ſeems Eſtrepment lies not in a Writ of Error, 


in Ector. of a Judgment in Partition. Siderfin 367. 


The Sheriff » Office in the Writ de Excommunicat 
Capiendo. 


| Excom- The Sheriff need not bring the Body i into the 
_ King . Bench at the Day of the Retorn, but ſhall 
n. only retorn the Writ thither with Declaration 
briefly, in what manner he hath ſerved and exe. 
cuted the ſame. 5 El. c. 23. 
If the Sheriff ſhall retorn Non ef inventus, then 
a Capias ſhall be awarded with Proclamation 
therein, commanding the Sheriff in the County. 
Court, or at the Aſſizes or Quarter Seſſions, to 
make open Proclamation Ten Days before the 
Retorn at leaſt, that the Party yield his Body to 
Priſon in Six Days. And after the Six Days the 
Sheriff, Cc. ſhall make Retorn what he has done 
| thereupon, &. (the Offender to forfeit 10 J. for 
ſuch Default) and ſo a Capias ſhall go infinite with 
like Proclamation: And a Forfeiture of 20 /. for 
every other Default to be eſtreated preſenihj. 
Stat. 5 El. c. 23. Dalt. 381 
If the Offender yield bis Body, the Sheriff ball 
preſently commit him to Priſon without Ball. 


Chap. 27. Of Excommunicat Capiendo, 435 
If the Sheriff make an untrue Retorn, That 
che tte Party has not yielded his Body on any Pro- | | 
damation made, where indeed he has yielded, i | 
Ge. he ſhall forfeit to the Party grieved 40 J. _ 
| The Writ of Excommunicat? capiendo muſt be | 
taken out of Chancery, and recorded in the King's 
Bench before it be delivered to the Sheriff. 1 Keb. 
613. F Elix. c. 23. Lewes verſus Stephenſon, * 
Neither a Vi Laica removenda, nor Excommu- 'M 
and 074 Capiendo were retornable before the Statute 9 
of 5 El. c. 23. 3 Bulft. gz. „55*Vß | 
He that is certified into the Chancery by the Bi- 9 
ſhop to be Excommunicated, and aſter is taken by 
Force of the King's Writ of Excommunicat Ca- 
yiendo, is not bailable by the Sheriff or Gaoler, 
ao by the King's Writ. But if the Party offered 
ſufficient Caution, de parendo mandats Eccleſia 
„ ferma Furs, then ſhould the Party have the 
be I King's Writ to the Biſhop to accept his Caution, 
und to cauſe him to be delivered. And if the 
on Wl biſhop will not ſend to the Sheriff to deliver 
de. bim, then he ſhall have a Writ out of Chancery ta 
the Sheriff to deliver him. Or if he be Excom. 
on W municated for a Temporal Cauſe, or for a Mat- 
on ter whereof the Eccleſiaſtical Court hath no Co- 
ty. MW nuſance, he ſhall be delivered by the King's 
to WM Writ without any Satisfaction. 2 In, 138, 189. 
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Parſon 
_ xeligned. 


Clericus 


Bene fici a- 


tus, and 
Writ to 


the Bi- 


ſhop. 


/ 


non nec eſt inventus in ead. 


| vt 


| The Office and Duty of Sheriffs, be. 


C'H AP. VII. 


Of Retorns of Clericus Beneficiatus, and other Ry. 
Forge as to Clerks, The Retorn of a Writ of Entyy 
Aſſize, and Quare Impedit. The Sheriff, 0 
fice as to Eledtion, and Returning of Burgeſſes and 
Knights to the Parliament, The Form of the Jy. 
denture for the Knights of the Parliament, and fy 
the Burgeſſes : The Sheriffs Retorn of the Writ for 
Electing of Parliament-Men, CER 


| Retorn of the Sheriff as to Clerks. 5 


NJ lrtute iſtius Brevi mibi direct Ju ic? 130 

ſcript”, certifico qd" infra-nominat' T. H. Cl. 

ricus eſt beneficat in Epiſcopatu London, ulum 

habens Laicum feodum in Balliva mea ubi poteſt ſum- 

A. B. Armig Vic. 
| Vide Dalton 219. New Ret. Brev. 174, 175. 


The Sheriff retorneth, That the Parſon ant. 
adventum Brevu, or poſt receptionem Brevu, or be. 
fore the Retorn of his Writ, had aſſigned his Be- 
nefice. Et quod non habet nec habuit bona neque 


catalla infra, &c. it's a good Retorn. Dal. 
219. 


In Treſpaſs or Debt againſt a Clerk, Nyhil babet 
is a good Retorn. ibid. 5 
In Action brought againſt one wherein a Ca. 
pias lies, (Ex. gr. in Account) the Sheriff retorns 
qad* eſt Clericus benefictat” nullum babens Laicum 
feodum, in which he may be ſummoned : In this 


Caſe the Pleintiff cannot have a Capias to take 


the Body of the Perſon, but he ſhall have a Writ 
to the Biſhop, to cauſe the Perſon to come and 
1 1 appear. 


ppear. But if he had retorned, 4 Clericus eff Aliter,and 
mum babens Laicum feodum, then is a Capias to eb "= 
te granted to the Sheriff, becauſe it appeared e She- 


not by the Retorn that he had any Benefice o rin 


xs he might be warned by the Biſhop his ice an, 
ind no Man can be exempt from. Juſtice, But 
1 the Caſe of the King where he is Party the 
cheriff cannot retorn Clericus Beneficat' nullum ha- 
ens Laicum feodum, as on Diſtreſs tor Iſſues loſt 
on 2 Juror. 2 Inſt. 4. 627. . 

If a Scire fac be brought upon a Recognizance, Simile. 
or upon a Judgment in a Writ of Annuity, and 
the Sheriff retorn, That the Defendant is Cleri- 

% O beneficiat' nullum babens Laicum feodum, 
&, the Plaintiff ſhall have a Writ to the Bi- Writ to 
hop to warn the Defendant; and upon Warn- Biſhop to 
ing, or Two Nib:ls retorned, and Default made, cauſe Exe- 
or il he appeareth and ſheweth no Matter where- tn. 
fre Execution ſhould not be granted, then a 
Writ ſhall be awarded to the Biſhop to levy 
Execution de bonus Eccleſiaſtics. Vide Dalt, ut 
re = 

- Retorn of a Writ of Entry. 


The Count was of a Third Part of a Meſſuage i . 
nd one Stable. Perit Cape was awarded to the a., 
Sheriff, and he makes his Warrant to a Bailiff 
of aLiberty ; he retorns quod cepit in manus Do- 
nin; Regis the ſaid Meſſuage, and faith nothing of 
the Stable: And for this Cauſe Judgment was 
reverſed, Jones Rep. p. 357. Taiteand FHeymes, | 

In a Writ of Entry ſar Diſeiſin, it was adjudg- Sur Diſſci- 
ed Error, becauſe the Sheriff retorned not the s. 
Names of the Summoners or Veyors. Cro. Eliz. 
57. Merris's Cale. 1 


Retorn 


458 The Office and Duty of Sheriffs, Sc. ha 
"  Retornof @ Whit of Aſſee. 


The Defendant pleaded to the Writ of Aſſue, 
That the Writ was retorned coram nobis ani » 
Weſtm, not ſaying ubicunque; ſed non alloy; wbi 
The Court being here, it's well enough; and the Nga 
Reaſon is, becauſe it was for the Plaintiff's Con. ger 
venience that is was ubicunque. 2. It was Sun. 

mon XII. without an AM. over; which per Cur, in. 
well enough in Numeral Letters. 3. It wy 

94 ſiut ibi Aud. which ſhould be ad Audiendun, 

as Reg. 198. b. But per Cur, this may be intended i 4 
Auditur, and fo is well enough without ad. 4. k Wi: | 
was Si fec, whereas it ſhould be Si fecerit ; u pal 
non allocat, and a Reſpondeas ouſter awarded, 3 Ad. Nbyt 


326. Creek and Norfolk, Pac 
: | ſent 

Quare Impedit. the 

OL Cot 


In a Quare Impedit, The Defendant mnſt be oft 
ſummoned by the Sheriff. And this Summom den 
may be made in Church, or to the Parſon; the uck 
Sheriff retorns Nibil upon the Summons, and; 
upon the Attachment, and upon the Diſtrels, the 
Plaintiff ſhall recover. Dalt. 270. 
If the Defendant comes not at the Diſtreſs: 
_eorned againſt him, the Plaintiff ſhall have 
Writ to the Biſhop, without making any TileWkni 
Dyer 241. Os 


A Writ of Enquiry of Value in a Quare l. vit 
pedit was executed the firſt Day of the Retom i 1 
but the Jury did not give their Verdict till Tuo Co 
, On E 
Retorn of a Quid Juris clamat. Vide Dalton c. 71. Wr 
1 „ 


9 "TE 


hap. 28., Df Sheriffs Retoms, We. 439 


The Sheriff” Behaviour in the Writ and Inquiſition, 
and Retorn of Malefactoribus in Parcis. 


Vide Cro Car. 439. The King againſt the In- 

habitants of Epworth, and 17 other Villages, and 
the Nstatute V. 2. c. 46. Co. Mag. Chart. Vide Dalt. O 
Sher. 545. Meſme Caſe, | 


The Sheriff ”s Office ds to the Election and Returning 
Parliament. Men., &c. 


parliament. Men, Proclamation ſhall be made * 

bythe Sheriff in full County, of the Day and 

Place of Parliament, and all they who are pre- 

ent ſhall attend, and in full County proceed to 

the Election of their Knights for the ſame. 

County; and after they are choſen, the Names 

beef the Perſons choſen ſhall be written ian In- 

ns denture under the Seals of the Electors, and 

the ucked to the ſaid Writ of Parliament. Stat.) H.q. 

and 15. Dalt. 33 r. „„ 

the Upon any Retorn contrary to this Statute of 

H. 6. c. 7, the Sheriff ſhall forfeit 100 J. to the 

King, and have one Year's Impriſonment ; and 

ſhall forfeit another 100 l. to the Perſon choſen 

Knight of the Shire, and not duly retorned. The 

Chuſers muſt have 40 . per Annum Freehold 

within the ſaid County. Dalt. 332. 3535 
The Choice muſt be between 8 and 11 of the F 

Clock in the Forenoon. 9 


Writ for Electing Knights of Parliament, ought ce 2 oe 

forthwith to maks out his Warrants under the Seal ont 

ot his Office, to every Mayor and Bailiff of Ci- ors, Bal 

ts and Boroughs within the County; reciting liffs, &. 
: wu in 


At the next County-Court, after Delivery of Proctama- 
he King's Writ to the Sheriff, for the Electing con to be 


Every Sheriff, after Receipt of the King's Warrants 


to May- . 


— To 32 
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469 


in his ſaid Warrants the Writ of Parliament, com 


lawfully 
retorned 
by Inden- 


_ tures. 


5 


chuſe Burgeſſes by Burgeſſes ( or Freemen of the 


The Dffice and Duty of Sheriffs, &. Nüaf 


manding them thereby to chuſe Citizens ang 
Burgeſſes to come to the Parliament; ( ſc. )j 
it be a City, to chuſe Citizens for the (ms 
City by Citizens; and if it be a Borough, yg 


ſame Borough). And thoſe Mayors and Bailifk 
muſt make a lawful Retorn of that Precept tg 
the Sheriff by Indentures made between then 
and their Sheriff of their Ezz&ion, and of their 
Names which are elected, 23 H.6. 15. And the 
Sheriff muſt ſet his Hand and Seal of Office to 
one Part of the Indentures, and then deliver it 


to them to be kept; and to the other Part the n. 
Mayor, or Citizens, or Burgeſſes muſt ſet their s. 


the King, and Impriſonment for one Year; and 
the P 


Hands and Seals, and deliver it as their Deeds 
to the Sheriff, to be certified and retorned by 
him with the Writ of Summons to the Clerk o 
the Crown; and all this under Pain of 100 J. to 


y grieved (or other Perſon in his De. Lg 
ſault J Hall recover another 100 J. But they mut ve 
commence their Action within three Months 2. 


ter the Commencement of the Pa, jiament, and ve 


gainſt a 
Sheriff 


118. Dalt. 331. 


Mayor and Bailiffs ſhall pay 40 l. Dyer 113. P. Nun 


Note, Action on the Caſe lies againſt a Sheriff 
for retorning other Knights for the County than 
were elected; and it is againſt the Statute of 7H 


for falſe Retorn, and 23 H. 6. c. 15. gives Debt 


fin 168. Nevile and Stroud. 


in the Caſe; and it's not in the Negative, andi «# 
ſo does not exclude from other Remedy. 2 Side. 


See the late Acts relating to the Election and 
Retorn of Parliament- Men. 


Now 


Now 


” Y 


— 


hap. 28. Ok Fonns of Indentures. 1413865 


Now the Names of the ſaid Knights ſhall be 
etorned into the Chancery by Indenture ſealed 

ſetween the Sheriff and the Chuſers of the 
Knights in Manner following. 5 


The Form of the Indenture for the Knights of 
Parliament. 


Ac Indentura facta in pleno Comitat Warr? 

tent? apud Burgum de Warr die, &c. Anno 
Repni Domine Anne, &c. inter A. B. Mil. Vic 
Cmitat'prediceÞ ex una parte, & J. C. Mil. A. C. 
drmig” F. P. F. K. Cc. & multas alias Per- 
ſonas Comitat prædid & Electores duorum Mili- 
um ad Parliamentum in Brevi huic Iudenturæ 
onſut* ſpecificat” ex altera Parte, qui ut major pars 
mur Communitatis prædictꝰ tunc ibid? exiſtens ſu- 
u & examinat? ſecundum vim formam 8 Fe- | 
lum diverſorum Statutorum inde edit' & proviſor 
Agerunt E P. MiP & J. C. Mil infra Comitat 
rædict commorantes Gladiis cinfÞ? Milites habiles 
& mapis idoneos & diſtret' dantes & concedentes 
edi duobus Milit' plenam & ſufficien' poteſta- 
tem pro ſe & tot! Communitat? Comitatis prædict ad 
faciend & conſentiend iis que ad Parliamentum in 
Ito Brevi content de Communi Conſilio Regni dict 
Dominæ Reginæ nunc Mag næ Britannuiæ cont inge- 
tt ordinari, ſuper negeti in dicto Brevi pec', In cu- 
ju rei Teſt imonium uni parti buj us Indenture penes 
atram Dominam Reginam remanen partes præ dict 
ſeilla ſua appoſuerunt, alteri vero parti ejuſdem Inden. 
ure prædic Vic ſigillum ſuum appoſuit. Dat die 
ann & loco ſupraditt, &c. — ; 


Vide Dalron 336, New Rer. Brev, p. 3 z 4, &c. 


The 
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De Form of Indenture for the Citizens and cps 
5 Burgeſſes. 


ATIs Indenture made, &. ( reciting Dev. 
Day and Year, and the Queen's Style / (to 
large, prout /upra ) Witneſſeth, That by Very 
of a Warrant to me directed from Sir O. R. Kniph 
Sheriff of the County of Warwick, for the E 
Ring and Chuſing of two Burgeſſes, Men o 
good Underſtanding, Wit, Knowledge and Di 
cretion, for Cauſes, concerning the publick Weal 
of the Realm, to be at her Majeſty's Hip 
Court of Parliament, to be holden at Ven 
fer the Day of next coming. I E. L. May 
of the Borough or Town of Warwick, with the 
whole Aſſent and Conſent of the reſt of the 
Burgeſſes there, have made Choice and Electio 
1 and of . | tO bg 
Burgeſſes of our ſaid Borough of Warwick, tt 
attend. at the Parliament, according to the Te- 
nor of the ſaid Warrant to me directed in that 
behalf. In Witneſs whereof, I have to theſe Pre 
ſents ſet our Common Seal of our ſaid Borough 
the Day and Year firſt above written. 

Dalt. 336.. New Ret, Brev. in Lat. and Ev, 
EE + . 


The Sheriff's Retorn of the Writ for Electing a 
Parliament. Man Knight of the Shire. 


— — 


Nrtute iſtius Brevis mihi direct, Eligi feci diu 
Milites Gladiis cinctos magis idoneos & diſertt, 
de Comitat meo præd ( videl'ꝰ) W. F. & J. S. qui 
quidem Milites plen. & ſufficien poteſtat pro ſe & 
Communitat Com pred. habeant ad faciend & conſen 
tiend iis quæ ad diem & locum infra contem 4t 
Communi Conſilio Regni Reginæ Magna Ne 
Rs or 


wp ſunt per J. P. W. B. R. 3 
gend ad Parliament PE me 0 * wy 
elm. ad diem inf racontent ad faciend* prout 15 4 
| Preve in ſe exigit & requirit. Feci etiam pr ace 3 
to the Mayor or Bailiff ) de G. quo 74 Aires 


u G. elegi fecerint Aus Burgenſes de diſcret' & ma. 


is ſufficien? qd' ſint ad Parliamen 
. : 14 3 , 
«45 ad diem infra-contem* ad Linh &. 2 bs | 


hi reſpond” quod Elepi F 

gi fecer de predict 0 
1 5 = ge enſes diſcret & kl 8 ch 2 
Fw. Partiamenturm prædict e viz. ) S. W. 


up 28. Ot Sheriffs Ketons of Clrits,8cc. 
linari contingerit. Et pred W. F. & J. 8. 1 a | 
jend' ut pred eft qui quidem (Mayor, ce) fic mi- 


C R. O. Armig Vic'. 
Vide Dalton 229, 230. New Ret. Brev. 2, 3. RY 


inge 


1 d . 
li{cret, » 

8. gui 
| ſe oy 
conſen 
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464 The Office and Duty of Sheriff, & Ml 3 
CHAP. XXIX. 


8 Cuſtoms of London. Of their Officer, Priſon, Can 
M of the Sheriff *s Court. How to. lay the Cuſtmm, 


a 
iy the Sheriff 't Court, The Difference between || Fi 
| Mayor's Court and the Sheriff: Court. Sh if Ml For 

Court when kept, The Manner of entring Adin ma) 
in the Compters. ty 
Z 2 and 

Cuſtoms of London, as to Officers, Courts, Pri Cor 
| and Priſons, &c. and 
| = Cog: 

| Vide g Rep. 62, 63,67. tit. Arreſt, & vid. Calin 
= & Privilegia Londini, lately publiſhed, P 
| e tun 
| T'woPer. TD Oth the Sheriffs of London are in Law but t 
ſions and one Sheriff, and the one is not of Lud 06 
one She- and the other of Middleſex, as is vulgarly ſuppoſedgi 1 
riff. Hob. p. 70. Lamb and Wiſeman. | C.B 
The Re. And the Sheriff of London is known in Law «4 

torn of be two Perſons ; therefore if one Sheriff of L 

one not don make his Retorn without his Fellow, thi 
| ood. 8 cannot be holpen by Feofil, it being as no A 
| torn at all, or a Retorn without the Sheritt WM T 
Pp Name ſubſcribed : And London had no Sherifts i befe 
| the 13th of Ed. 1. 1 Leon. 284. of t] 
Mayor In London, the Mayor and Commonalty havior 
and Com- the Office of Sheriff of London and Middle eit 
| * monalty and Two Sheriffs are yearly choſen. 3 Rep. N wi 
ia by's Cale. - # 5 hen 
1 0 Upon a Capias ad ſatisfacieydum to the Sheri Aue 
and Mia. Of Middleſex, to take J. S. if the Sheriff take hinfliy* 5c 
aleſeæ ſe- and put him in Newgate, which is che Commit 
veral Priſon for London and Middleſex, and alter ant 1 
Counties. ther Writ of Execution comes to the Sheriff ¶ ie. 
London, altho' the the Sheriffs of London are i et 
Sheriffs of Middleſen; and Newgate ( where . Pl 


Prilot 


Shen 
e Hin 
mmol 
ant 
rift e 
re all 
re tht 


Prilol 


Cup. 29 Of the Ciiftoims of London, 46, 


Priſon is) is the Priſon for both Counties; yet Vet New 
the Priſoner ſhall not be ſaid to be in Execution ge is 
upon this new Writ in London, nor may the She Auer 
nf of London ſerve it upon him, becauſe he is ner | 
in another County. _ | EYES, ond AS: 
For when the Commitment is to Newgate by aleſex. 
Force of a Writ to the Sheriff of Middleſex, he Commit- 


may not be ſaid in any reſpect to be in the Cour. ment by 


ty of London; for the Counties continue feygral, Pur of 
and the Perſon ſeveral, in reſpe& of the ſeveral ry, hy 
Commitments : For there are two ſeveral Sides, Commit: 
and a Partition between them. 1 RI. Ab. 894. ment in 

Coas's Caſe. Trin. 16 Fac. B. R. „ 32... 5 


By the Cuſtom of London; the Writ of Execu Execu- 
tn is directed to the Sheriffs of London, and not tion. 
to the Coroner, who is the Mayor. 2 Roll. Abr. 
$06, 5 S „ ERC. 
The Retorn of the Outlawry out of London in Outlaw- 
C. B. is generally made without faying, Per judr ry. 
ee Tone | 


Sheriffs Court. 


| The Cuſtom is, When a Man is impleaded Court of 
before the Sheriffs, the Mayor upon Suggeſtion Conſei- 
ol the Defendant may fend for the Parties, and 70 8. 7 
fr the Record, and examin& the Parties upon Mayor, 
their Pleas; and if it be found upon his Exam. 
tion that the Party Plaintiff is ſatisfied, that 

he may award that the Plaintiff ſhall be barred. 

And this is called, The Court of Conſcience. 4 Inft. 


750. 8. Rep. City of London's Caſe. 


The Plaintiff in Aſſault and Battery in his Re. How, to 
pication ſaich, The City of London is an anci- Jay tbe 
'ent City, and have Pleas, and that there was eg 
Plant in ſuch a Court before F. 24. by Vertue grim; 

Hh "RF i. 
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466 The Dffice and Duty of Sheriffs, &c. 
© of which Proceſs the Plaintiff was taken. IIe 
ſhould have alledged a Cuſtom to hold a Coyr; 
before the Sheriffs, and that F. M. was then She. 
riff: It is faid, Coram F. M. uno Vicecom, it's wel 
Two enough, there being two Courts, tho' hut one 
Courts. Sheriff. 1 Keb. 564. Osborn and Parker. 


As to the Difference between the Sheriffs Court, and 
RE F Mayor's Court. 
Difz. A Clerk of the Mayor's Court ſaid, That the 
rence of Figures 264 (in their Entries) ſignifie the 26th 
the En- Day of the 4th Month, 26 the Day, and 4 the 
tries in Month, accounting November (in which the 
. Mayor is choſen) the Firſt, and fo the Fourth 
and the Month is February. 1 
Sheriff? But in the Sheriffs Court they count their 
Court. Months in October. e 
And accordingly it was ordered, That feld 
the 20th Day of February commenced a Plaint, &. 
2 Roll. Rep. 380, Aſbfield's Cale. 


Writof If an erroneous Judgment be given in any of 


Error the Sheriffs Courts of the City of Lendon, the | 


to be Writ of Error to reverſe this Judgment mult be 
: —_ brought in the Court of the Huſtings belore the 
Huſtings, Lord Mayor. for that is the Superiour Covit, 


Pract. Reg. 283. 4 Inſt. 247. 
 Direttion of Writs. 


Ouodlibet Breve quod tangit liberum T enementum 


dirigitur Majori & Vicecomitibus, G alia Brevia 
tantum Vicecomitibun. 


| Sheriffs The Two Sheriffs of London do each of them 
Courts, keep a Court of Record, where they hold Piea 
2 of all Perſonal Actions, and the two Priſons (cal- 
ep fjed the Comprers) belong to them. And 


, 
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And they have Two Court-Days in every Two 
Week apiece: For the Moodſtreet. Compter , on ae f 
Wedneſdays and Fridays; for the Poultry. Compter, i _ . 
on Thurſdays and Saturdays. Piece, &c. 


In a Plaint of Debt levied before any of the Upon a 
Sheriffs, the Cuſtom is, That the ſaid Sheriffs Plain be- 
Ore tenus, ſend to the Serjeants of the Compter, wn ge wg 
either to ſummon or attach the Defendant with- Sheriff 
out Warrant; and upon Nil retorned within : 
the City, that then the Serjeants, and every of 
them, by the Commandment of the Sheriff, have 
uſed to attach and arreſt the Defendant, to have 
his Body at the next Court before the Sheriff at 
the Guildhall, ; c. | 
hs In this Manner they certifie their Records : Modern 

But the ufual Practice is, to enter an Action in Practice. 
de Office for that Purpoſe at one of the Comptert; 
+. W which Action muſt be entred with Care: For it 
is the Original in that Court by which you muſt 
declare, and from whence there muſt be no Va- 


nance. -._ E 5 

Ko And when an Action is entred, then any one Of en- 

he of the Serjeanrs may arreſt the Defendant, and . ö 

bring him into Cuſtody until he find Bail to an- in cn 

[wer the Condemnation ; which Bail is to be ta- ers. * 

ten by one of the Clerk - Sitter s. BIA. 
The Defendant may be arreſted by the Cu- Atreſting 

ſtom of London, after Entry of the Plaint in the by Ser. 

Porter's Book, before the Entry of it in Court jeants. 

beſore the Sheriff: And after Plaint entred, the 

derjeant may arreſt without Precepft. | 
The Serjeant need not ſhew his Mace, becauſe Serjeant 

be is ſworn and known, altho not to the Party ME 7 

and a known Bailiff need not ſhew his Warrant, 3 

tho demanded. 3 . 

ca- But in 6 Rey 52. Counteſs of Rutlands Cale, 

And General Arreſt by a Serjeant by ſhewing the 

FF Mace, 
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Mace, and touching his Body with it, and ſaying 
Sir, I arreſt you, is inſufficient ; for he ought to 
ſhew at whoſe Suit, out of what Court, for why 
and of what Retorn,.&c. that the Party my 
know, Cc. id eſt, if he be demanded. Vide ante. 


Eſcape. In Eſcapethe Defendant pleads the Cultom of 


London, That the Mayor and Sheriffs of Londa 
have uſed to enlarge Priſoners that were arreſted, 
in coming and retorning from their Courts, ha. 

ving Cauſes there depending; and ſets fort | 
Whether Plaint in London againſt the Defendant, and that 


the Court he was arreſted, and appeared, and pleaded to 


_ Iſſue; and as he was coming to Court to defend 
. that Action, he was arreſted, as is ſuppoſed in 
reſted, the Declaration. And per Cur', the Court can- 


who is not diſcharge one arreſted, except he be arreſted 


coming jn the Face of the Court. 1 Brownl. 1 5. Wilſon and 


and re- 


non the Sheriffs of London, Ft vide Raym. Rep, 101, 
to * That if a Man in MWeſtminſter-Hall be arreſted in 


Court. the Face of the Court, the Court may diſchatge 


him, but not other wiſe. 


CHAP 


Ch 


The 


th 
p 


\ P, 
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"CRAP. Xxx” 


The Sheriffs Duty - as to the Aſſixes: And as f 
Seſſions of the Peace. 


HE Form of the Warrant made by the Warrant 
Sheriff, or Under-Sheriff, for ſummoning for ſum- 
the Aſſizes, Vide Dalton 196. A Schedule may he ART 
he filed to the Backſide of the Warrant; where- e 
in he ſhall ſet down che Names of the Grand 
Jury and Petty Jury of Lite and Death; to whom 
he muſt give Warning by his Bailiff, LOS, 
The High Sheriffs themſelves are to attend the To a-tend 
Judges at the Aſſizes: And alſo Stewards, Bailiffs, thequdges, 
ind other Miniſters of any Liberties or Fran. &. 
chifes , Cc. ſhall be Attendant to the Juſtices of 
Aſſze and Gaol. Delivery of the ſame Counties, 
wherein ſuch Liberties and Franchiſes ſhall be. 
And ſhall be fined by the Judges in caſe of Fai. 
lure, Dalt. 369. e „ 
Every Sheriff (and all other Perſons) which To ceitiſy 
have the Cuſtody of the Gaols (or Priſoners for the Prilo- 
Felony) ought to certify the Names of every of Names 
their Priſoners, which are in their Cuſtody for 
Felony, to the Juſtices of the next Gaol-Delive- 
ry, upon Pain of 5 . for every Default, Id. : 
For the Retorn of the Summons of Atlizes, Retorn of 
Vide Dalt. 195. New Ret, Brev. 397. Summons, 
The Retorn of the Precept for the Gaol- Deli. 
ety, Dalt. 196. New Ret, Brev. 400. | 


As to bis Office about the Seſſins of the Peace, 


For the Precept of the Sheriff for ſummoning Precept 
the Selſſions of the Peace, Vide Lambert 367. Im- —— 
ra. 1599. That it =; hy bear Os 3 "ade 

. | 2 | 


* 


Jurors. 


IS. Ce 
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the Names of Two Juſtices of the Peace at leaſt, 
and not of the Cuſtos Rotulorum alone. It muſſ 
be to ſummon 24 Jurors, and to command all 
Conſta- Conſtables, Bailiffs or Coroners, to give their 
bles, ©. Attendance upon the Juſtices ; and the Form of 
the Retorn of the Summons, Vide Dalt. 197, 198, 
New Ret. Brev. 492, 403. 
Riots. In ſome Caſes the Sheriff is to join with the 
Juſtices of the Peace, as in Caſe of Riots, &. 
13 H. 4. c. J. | 
Forcible Hle is to attend and aſſiſt the Juſtices of the 
Entries, Peace, to arreſt ſuch as ſhall make any forcible 
Entries or Detainer, 15 R. 2. c. 1. 


Grand In- He is to ſummon 24 to be of the Grand In- 


queſt. queſt. | x | 

As toſs. As to other fort of Precepts, which the She. 
veralo- riff is to execute in reſpect of Commiſſioners of 
ther ſort Sewers, Commiſſioners of Bankrupts, and ſeve- 
be * ral other Acts of Parliament, Vide Dalton of She. 
aeg Ad, i; and ſee the Acts themſelves. The Duties of 
of Parlia- his Office being fo various, and eſpecially in 


ment. many late Acts; it is beſt therefore to refer to 


the Acts themſelves, which no Gentlemen ought 
to be without. | 


For Variety of Retorns of al] Sorts, Vide Dal. 
ton of Sheriffs laſt publiſhed, and the new 
Retorna Brevium, publiſhed 1707. 


In the laſt of which Books, are contain'd ſeve- 
ral ſpecial Modern Reports; as, 


Of Extents, Page 52, 53, Cc. 
. Inquiſition, Super breve de diem clauſit extre- 
—_— x: | 

. Fieri facias, 85. 8 
J. Livari facias, 88, 89, &. 

| Vä: SIT (. Scire 


. 
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. Scire facias, 9), 98, Cc. 107, 108, &c. 
/. Venire faciat, 112. 
f. Vendition exponas, 113, 114,115, Cc. | 
J. Special Retorn of an Habeas Corpus by the 
Keeper of Newgate, 280, 281, 282, 283, Cc. 


With an Appendix of Retorns, for the moſt 
Part taken from the Report Books, and Books 
of Entries, both Ancient and Modern. 


* 
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| Seat. 9 The Statute is 29 Elix. c. 4. No Sheriff, Und. 


Pound. 
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CHA „ XXI. 

Of Sheriffs and Officers Fees. Remedy and Security 

for Fees. Extortion puniſhable, What Aſſumpſy 
Lood, as to paying Fees, or ot, © © 


Of Sheriffs and Officers Fees, 


T Common Law a Sheriff might not take 
L any Fees, but it was Extortion : But now 
he may take the Fees allowed by the Statute, 
Cro. Eliz. 654. Stanton and Sullyard. , 


El. c. 4. of Sheriff, Bailiff of a Liberty, or any of their Deputie, 
12 d. in the ſhall either directly or indjrettly take more for ſer. 
ving an Extent or Execution, than after the Rate of 
—_ or 12 d. in the Pound for every Pound under 1001. and 
xecu- | p; „ 
tions. 5 d. for every Pound above 100 l. on Pain to foi 
treble Damages io the Party prieved ; and beſides, 
421. between the Queen and the Proſecutor, This 

Act not to extend to Fees of Executions within 

Cities or Corporations. „% ny 
Watrant. Yet the Sheriff by the Equity of Stat. 23 H 6. 
c. 16, ſhall take 44. for every Warrant, Wint. 
5 OMG 8 


e Upon the Words of this Statute it was a Que- 


every ſtion much argued in Larcb. 17. 51. Welden and 
Pound of Veſey, Jones 307. Lifter and Bromly, Cro. Liz, | 
che 12 4335. Gurney's Caſe, Cro. Car. 286, Liſter's Cale, 
wo "ages Winch. p. 21, 50. Empfon's Caſe, where the Sta- 
very tute gives 124. in the Pound tor the firſt ioc 
Pound a- and it it exceeds that, hen but 6 d. Whether this 
bove the ſhall be taken, but only 69. in the Pound for all 
100. if that exceeds 1001 or whether he ſhall have 
129. for the firſt 100 J. and 64. for the reſt? 
And it was adjudged, that he ſhall have 12 4. for 
„ 3 . every 
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ſery Pound of the firſt Hundred, and 6. for | 
rery other Pound above the Hundred: And 
ij the conſtant Practice. Though Hobart (in 
Vnch. 50. Empſon's Caſe) was ſtrong againſt it, 
nd that the Sheriff ſhall have but 64. in the 
ound. 

As to the Proviſo, That it ſhall not extend to Not to ex- 
Frecut ions within Cities or Corporations, it was held, tend to 
hat it was only to be intended for the execu- Corport- 


it 


ke Wing Judgments given in the Courts of the ſaid ondary 
Corporation, and not to the Sheriffs of Cities ons from 
„ Corporations for executing Judgments out their own 


if Superior Courts, Jeſſon, Sheriff of Coventry's Courts. 
ifs, cited in Liſter and Bromley, Cro. Car. 287. 


e, Wl Vide Latch. 17, 52. Popb. 173. Welden and Veſey, 
er. the Caſe argued. 8 


In an Action upon this Statute of 29 Eliz, 
zainlt the Sheriff for exceſſive Fees, it was mo- 


e, ed in Arreſt of Judgment, becauſe it ſaid a 
is Neliament tent per prorogac, 15 Feb. 29 Elix. and mo w 
in Ne Rolls appeared (by Copy ſworn ) 29 Ofob when be- 


gin. 


Elix. the Parliament began, and an Adjortr 
nent to 17 Nov. 6, and no Prorogation at all. 
50 35 Elix. 1. Sect. x1. it is ſaid 29 Elix. 6. 


Vide x Anderſ. 294. Raſt, Abr. Elenchus Parliam. 
Keb. 3. 742. Sprig and Eve. 


gere, When one Sheriff ſhall make the Ex. Extent by 

n, and the other Sheriff the Liberate, who ſhall ages *. 
ve the Fees given by the Statute. „„ "ne 
Noe, The Fees ſhall be paid by him that ſets 3 vom 

lim at Work, and not by the Priſoner. Of to be paid. 
Wom the Bailiff on Arreſt having taken 7s. 
r Attorney's Fees, was convicted of Extortion, 
Ab. 623. Le Roy verſus Maude. 
. er Poundage 


LY 
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Ponndage Poundage was allowed the Shetiff out of 15 


out of a (Fine impoſed after Conviction on Indictment. the | 
Cine. Battery in B. R) levied upon a Fieri fac', and n. 
was allowed out of the Money, in the Hand 
of the Clerk of the Crown, payed by the , ] 
riff; though there was no Precedent in B. R L 6, | 
it. But the Barons always make ſuch AIIOware BY 
in the Exchequer, after the 2 paid in ther -* 1 
by the Clerk of the Crown, Sir Thomas Ju vinte 
185. Le Roy verſus adi. : - 
[ 
of Sheriffs Security and Remedy for Pees, and vii”) 
Pecs they may take or not, and what ſhall be E the 
cortion in them or not, and how puniſhable. * 
Security. M bat 3 the Sheriff may take for his Fees, I) by 


Or not. 


Bond for The Warden of the Fleet, and the Warden 
Diet. the Palace of Weſtminſter , may take Bond fe 
Diet and due Fees of the Office, Hetly 17 
1 Harras and Lea. 
The She The Sheriff may take a ſingle Bill br his Fe: 
riff ſhall and that is the ordinary Courſe, but not with 
45 Bl -1 Penalty. To this purpoſe there is a notable Cal 
tor his Empſen and Bathruſt, Winch, 22, 


Fees, but not with a Penalty. 


: Upon The Condition of a Bond to the Sheriff ist 

| nah "fa pay 20 J. that is, for Money which is given t 
Statute to him for his Fees, which are due by the Statu 
pe extend- Of 29 Elix. Detendant pleads the Statute of 2 
ed. H. 6. c. 10. the Caſe was; A Statute of 200 
was acknowledged to the Defendant by J. 
and this was extended by the Plaintiff bein 
Under Sheriff, and it was agreed between C.! 
Brother to the Plaintiff, and the Under-Sheril 
before the Libertate exccuted, That the *. 
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nt ſhould enter into the ſaid Bond to the uſe 
the Plaintiff. Three Points were reſolved per 
iam: N 


1. This Bond is not within the Statute of 23 Not with- 
1 6, for the Party. was not within the Ward of in Statute 
Sheriff. And ſo was Beaufage's Caſe. 23 f. 6. 

1. The Sheriff may not take his Salary ap- | 
cinted by the Statute till a compleat Execution, 

till the Liberate, for the Words of the Statute 

e in the Negative, and doth not eſtabliſh the 

22s, but only tolerates them. And by Hobart, Where A- 
[the Coniſee ſue an Extent, and then refuſe to tion may 
je the Liberate, to the intent to defraud the She. be by She- 
of his Fees; the Sheriff ſhall have his Reme- rift. 

1 by Action on the Caſe, _ | 

1, This Obligation is void by the Common, hut this 
w,and Extortion, as Dive and M anningham's Bond void 
de is, Plowd. 65. The Sheriff may take 4 for Extor- 
nd with a great Penalty for the Appearance a. 
{the Party, but not for his Fees, by the 23 of 

H. 6. tor that Statute as to Fees is not repealed 

29 Elix. Ta 


hat Remedy the Sheriff (hall have for bis Fees. 


Action of Debt lies for a Sheriff upon the Sta- Debt for 
te of 29 Eliz. c. 4. for Execution-Fees, altho? Execution 
te Statute doth not ſay he ſhall have the Fees, Fees. 

jor any Action for them; but only faith, he 

hall not takg for any Execution made, any 
Conſideration or Recompence , beſides what is 

herein mentioned, which it ſhall be lawful for 


7 lim to take, (vix.) 12 d. for 295. where the Sum 
bein not exceed 1007. and 6 d. above 1001. 
C. N. Abr 598. Proby and Lumly verſus Mitchel, 
nerf! kel. Rep. 44. 


The 


Where 


476 The Office and Duty of Sherifls, &c. 


Cafe for The Sheriff ſhall have Action on the Caſe, hut 


Fees and not Debt, upon Aſſumpſit, to pay his Fees due 
Debt for by the Law of the Realm, for to execute 


algae © Execution, Moor 699. But he ſhall have Debt 
bird. for his Fees not prohibited by the Statute of 20 


Elix. Moor 853. Staunton and Proby, Moor 667 
Sullyard and Stamp. 


Where and in what Actions the Sheriff ſhal 
not take Fees. | 


Not to ar- The giving Money to a Sheriff to arreſt z 
ret. Man, is againſt the Law, 1 Roll. Rep. 313. 

A Sheriff cannot take Money for Fees upon 
not upon delivery of Warrants to his own Bailiff, but mut 
bis deli- ſay till the Mony is levied; aliter if it be te 


rering Special Bailiff, Moor p. 468. u. 669. Sullyard and 


Warrants. Stamp. | 

Not wpon No Fee is due to the Sheriff for executing 

£82.U:lag. Cap. Utlagat. either for Warrant to execute it 

8 or for the Retorn of it. Sheriff took 200 J. ta 
Hab' ſar” execute Hab' fac? Poſſeſſionem, Hetly p. 52, Will 

Poſſefim”. ſhere's Cale, Litt. Rep, 65. Meſme Caſe. 


Oppreſ- Per Cur', It's great Oppoſition to the Subject 


Bon, Cr. that the Sheriffs (to whom the Statute had given 


fo much in the Pound, in Caſe of Executio 


againſt a Perlonal Eftate) ſhould take ſuch Fes 


in caſe of a Real Eltate; and it was ſaid, it wa 


not to be found that they have any legal Fee 
upon this Execution; but the uſual Fee which 
they ought to take, is 25. 4d. 2 Siderſin 155. | 


Exrortion. bat ſhall be ſaid Extortion in Sherif's and 
En ne =" 11, RR GOPSs WES and bow punijuable, 

As to the Sheriffs taking Bonds Extorſiv?, Vid 
fupra in Tit. Siat. 23 H. 6. c. 10. : 


1 


hat 


hap. 3 1. Df Extoꝛtion in Sheriffs, oe In 


bl By WF 1. c. 26. no Sheriff, or any Miniſter of Waar Fees 
due King, ſhall take any Reward for doing his are no Ex- 
; anſOfice , but only that which the King allows, .. 


Debt 
20 
567 


pon Pain that he ſhall render double to the 
party, Cc. but later Statutes have permitted 
hem to take in ſome Caſes, But yet, ſuch rea- 
ſonable Fees as have been allowed by Courts of 

tice of old and inferior Miniſters and Atten- 

ats on Courts, if they be demanded, it's no 

Extortion , Co. x Inſt. 368. Shirley and Packer, 

10 Rep. 10I, = "I © 

If any Bailiff, or other Sheriffs Officer, ſhall For ſpa- 
uke any thing of any Perſon, to ſpare them for ring Per- 
pearing at the Aſſizes, Seſſions of the Peace, ſon ca 
gr the like, it is Extortion. „ EE EAD., 
to If the Sheriff, or any of his Officers ſhall take For omit- 

y Money, or other Reward, for the omitting ting At- 
of any Arreſt or Attachment to be made; it is reſts, &. 
Extortion, and the Sheriff or Officer ſo offend- 
: it WM ing, fball forfeit for every ſuch Offence 10. ro « 

Wi the King and Informer, 32 H. 6. c. 10. 

As to the Puniſhment of Sheriffs for Extortion, Puniſh. 6 
ts either by Indictment, Information, Iinpriſonment, ment for 
lummit ment. . Extortion. 

As to Iudict ments, what is good or no. 

Inditment of Extortion againſt a Bailiff of Indi&- 

n Hundred, Quod Colore Officis, he took Extorſive ment. 
Money, and ſhews not for what Matter or Cauſe. | 
Per Curiam, It's well enough, the Officer being - Ws 
Baliff of an Hundred, eſpecially being after a | 445 
. erdict. But Quere of this, x Keb. 557, The 

King and Go ver. 8 e 

By 23 H. 6. c. 20. on Extortion treble Dama- Treble 
ges are given to the Party, and the Juſtices of Damoges. 
Peace may aſſeſs them; but they ought firſt to 
enquire of the Damages by a Jury. Therefore 
n Bumpſt ead's Caſe, Cro. Car. 488. Indict ment 
Ws againſt the Sheriff for Extortious . 

TW 0 


478 The Dffice and Duty of Sheriffs, de. 
- - - Two ſeveral lndictments; They awarded to iff. 
one treble Damages; that is, where he toc; Wb * 
one 20s. Extorſſve, they awarded to the pan pd he 
31. and 40. to the King. And on the ot 
Quadru- where it was found he took 8 5. 8 d. Ext 
_= they awarded he ſhould pay to the Party 267 
So a quadruple Value, and 20 Fine to the Kin 
And it was adjudged Error, Cauſa qua ſupra, 
Contra for The Indiftmene mult be Contra formam Star 
mam Stat. if they will proceed upon the Statute of 24 f 
23 H. 6. id. ibid. The Court were doubtful, if this & 
tute extends to Extortion, unleſs taken upon 
reſt. And Judgment was reverſed. 
IndiQ- The Sheriffs Bailiffs were indicted at the Qu 
ment at ter Seſſions for Extortion, Jones 379. The Kt 
Quarter- againſt Lamfern. | 
Seſſions. An Informer on Conviction of a Priſoner | 
Informa- Extortion, or other Penal Law, may have t 
tion, In- Third Part of the Fine, according to the King 
. Privy Seal for that purpoſe. And he had {o( 
; TE. me 101. ſet on a Bailiff for * taken for Execulic 
Fig done to his Perſon, 1 Keb. 357. p. 487. 
The pri- Information was brought againſt the Keep 
ſon miſta- of the Gaol, or Priſon of the Caſtle of Mai 
len. F/one, for. Extortn on the Statute of 23 H 
And it was found by Special Verdict, that the * 
is not any Caſtle in Maidſtoue but a Gaol, an 
the Defender was Gaoler there. Per Curiam 
Judgment pro Querente, 2 Roll. Abr. 211. Gudy 
and May. 
Sheriff In 2 Brown!l. 283. The Sheriff was commil 


_—_— ted to the Fleet for taking illegal Fees, 2 Brov 
red. : | 


Se ant 8 . | | . . 
par rf A Serjeant of London was committed in Exect 


ted for ta- tion for a Fine in extorting Fees on an Arre 
king ille- and a Third Part was allotted to the Profecuto 
gal Fees. His Wife petitioned the Court to mitigate th 
No Mir Fine, but they could not, 3 Keb. 328. The 7 


Error. 


gation of 


Fine. and Melſon. | 


C, The Sheriff of Suffo/k was impriſoned for ta- 
f 18 2 Guinea, there being only 2 5. due to bim, 


d he retorned two Guzneas to the Plaintiff, be. 


ap. 3 1. Sheriffs Conſideration fo2 Fees. 479 9 | 
| 
| 


4 double of what he had taken, on the 3 E4. 1. i 
e 25. and ſo he was diſcharged, 3 Keb. 714. if 
jo lers Cale. | ; "0" e li 
* Aſumpſit and Conſideration about paying Fees, - ſ] 
4 * ſhall be good or not, 1 il 
at If a Man aſſume for Money given to ſerve Promiſe x 
| 8 engin Proceſs, this is not a good Conſideration, of Money 1 
being againſt Law ; For it is Extortion in the * 8 Ws! 
5 eriff to take it, and unlawiul for the other to Procels. th 
Ki we it, H. 10. Fac. Boothby and Alport, 1 Rall. "nt 
"Wir. 16. Shirley and Parker, . Ergo Cro. Eliz. 654. 14 
„, Stamp and Salhard. Executor ſues ByaStran- k 
ccution by Elegit, and B. an Eſtranger as a ger i he 1 
c riend to the Executor, in Conſideration that the Vn Fi 
10 heriff will execute the ſaid Elegit preſently, and CROCUEE 1 
0 0 . . . | an El. Zit, i] 
s paid him by the Sheriff allumes to pay iii. 11 
ie,, to him; whereupon the Sheriff executes Lal 
e Writ. This Conſideration is againſt Law, 1604 
7 the Sheriff ought to do his Duty without vi 
1 keward 5 and this 60 J. is not any Diſcharge of "vb 
i eriffs Fees due by the Statute, being given by Wt 
roger, and not expreſs for them, 1 Roll. Ab. 98 
mm Bird and Cage, and though it was alledged, And no | 4 
this Sum promiſed him is no more than what Diſcharge | Ft: 
e Statute of 29 Eliz. allows him to take for ef :hevhe= 185 
ſs Fees; yer that helps not the Caſe, for that e 111 
u Witute only excuſeth him for his taking Fees, bib i: 
70 . . . l 
hereas the Common Law did not permit him at 
. Wotake any Thing for the executing Writs. And 4 
e 3 | . . : 1 
nel eiring of 6 4. is no ſufficient Conſideration | Wt! 
nale joined with the other that is unlawful, 44 
te M Fac. 103. Meſme Caſe, 5 i | 
+ Nin A. is . 


4% The Dffice and Duty of Sheriffs, &c. 
In Conſi- A. is outlaw'd at the Suit of B. for Debt, an 
ee B. aſſumes in Conſideration that C. an Eſtr, 
Cave ger will arreſt A. upon a Cap* Utlagat*, that 
will arreſt Will pay him 40s. This is no good Conſider, 
2 Man. tion, although he ſhews in his Declaration th; 
he was after made a Special Bailiff to the $þ 
riff, to arreſt him by a Warrant directed to hi 
This is Extortion, and the Sheriff by ſuch Mean 
may extort great Sums for doing his Office 
And the Bailiff is the Officer of the Sheriff an 
Promiſe his Servant, x Roll. Abr. ib. Faldoe and Sal 
 toabtran- Jones 65. Meſme Caſe. Latch. 54. Meſme Ciſ 


1 But if a Promiſe be made to a meer Stranger tt 


| Sheriff to g0 to the Sheriff, and procure him to arte 
arreſt J. S. S. J. this is a good Conſideration ; fo if on 
is good. pray me to go with the Sheriff to aſſiſt him it 

making Execution, and promiſeth me, Cc. i 


_ good. 


Chap. 32. Of Bonds, Covenatits, & 481 


— 


CHAP, AI. 


Bonds , or Covenant between the High.Sheriff and 
Under.Sheriff , or other Officers, What ſhall be 

good in Law, or not: And when ſaid to be for- 

feited, or not. | 


Bondi, Covenants, &c. 


the Under-Sheriff covenant with his High - Diffe- 
Sheriff, to ſave him harmleſs from all Fines rence be. 
and Amerciaments for any Eſcape; and cove- teen a 
nants alſo, That he will not execute any Wric Corenant 
of Execution above the Sum of 20 J. without War- Bond 

ant from the High. Sheriff: This laſt Cove- getween 
nant is againſt Law, and void; yet the other is High. 
good, (but a Bond in ſuch Caſe is void in all.) Sheriff. 
for by the Statute of 27 Elix. c. 12. the Under- and Un- 
heriff takes Oath to execute all Proceſs, Hob. 1 5. der- She- 
Norton and Sims, 2 Roll. Abr. 30, Meſme Caſe, ri 

Vide ſupra Tit. Under-Sheriff.. . 

The Keeper of Ludgate gives Bond to the She - To fave 
fis of London, That he Jhould ſafely keep the Sheriff 
hüſoners committed to his Charge, and ſhould barmlets 
le the Sheriff harmleſs from all Eſcapes. T 2 
bond is good. (Quere as to the laſt Part.) Cro. W 5 
Eiz, 466. Hector and Gennet, 8 


2 


But it is not forfeited by Eſcape of one taken Eſcape on 
by a Capias Urlagat in Debt; becauſe the Capiat Cf. Cilag. 
Vilagar' was awarded the 25th of Eliz. and was m_ ac 
ktornable the 35th of Eliz. and fo meerly void. 3 . 
tor every Capias ought to be retornable the en- torned 10 
ling Term; becauſe of the Miſchief that other- Years af- 
viſe might befal the Priſoner to be kept always ter it was 
u Priſon, and he might well let him at Large, — 
u H. 7. 16. 8 Ed. 44. Dyer 175. 
Ii 


Though 


482 The Officeand Duty ok Sheriffs, &c. cn 
No lawful Though peradventure this Arreſt, by force of 1 


upot 
_ arreſtedin part of the Covenant, and the Manner: of the po 


i 
| 
| 
| 
| 
ſ 


Impriſon- this Proceſs, is excuſable in falſe linpriſonment 
ment. hy the Sheriff, yet clearly it's no lawful Impri. 
ſonment; and as to the Prejudice or Benefit of 3 11 
Stranger, he ſhall never be ſaid to be a Priſoner, Wl (4,1 

14 H. 8. 16, 11 H. 4. 36. | | 


Upon Co- Debt on Bond to perform Covenants ; which A 
venant was, That the Defendant ſhould not let at Large | 
thar De- mur: 


any Priſoner arreſted, without the Sheriff's War. 


69 rant, The Plaintiff ſhews, The Defendant had . 
let ax let ſuch a Priſoner at Large at Weſtminſter, &c. wh 
Large any It 15 good without ſhewing the Time and Place — 


Priſoner of the Arreſt. For the Eſcape is the material 
Debt. Arreſt is not in Queſtion, and whether he were if 4. 
legally taken or impriſoned , was not material, 
when he was ſuffered to go at Large, Sidon 
„ Fenbin's G | 0.1 14 
For # Bai. The Condition of the Bond was; Whereas 8. 
liff of an was Sheriff of Surrey, and made 7. Bailiff of the 
Hundred Hundred of B. Now if he ſhould execute his 


to make Office, ec. and make true Retorn of all Writs 


erue en directed to him, then, &-c. Defendant pleads on I I 


his Writs. Oyer particularly, Performance to all. Plaintiff We... 
replies, Proceis was directed to him to levy I- Ar. 
ſues on F. S. and that he made his Warrant to J. A. 
to execute the ſame , which Warrant he did not i A 
- .*-r@MOrn. © 8 . 4 

On De- On Demurrer, Judgment was againſt the 


murrer, Plaintiff; becauſe he did not ſhew that the Iſſues A 
Judgment ere to be levied in the Hundred of B. Fot 


t Al 
_ though the Words are general, to make Re- bd. 
* _ forn of all Warrants directed to him, yet it wal x 


to be underſtood of ſuch only as were to be exe 
cuted in his own Hundred, ot which he was Bal 
iff, Alen p. 10. Slaughter and Day, 2 Sand. 414g 
415. Meſme Caſe cited there, 3 


Debt 
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debt on a Bond by Under-Sheriff, to defray To pay 
the Expence of the High. Sheriff; and Perfor. the Ex- 


l mance pleaded, Plaintiff replies, F. S. recover- . 
a Wed in Chargts in carry ing the Priſoner from Sheriff. 
„ Chelmsford to London, not ſhewing it was done 


by Vertue of Habeas Corpus. Defendant re joins, 
This was by private Agreement. Plaintiff de- 
murs, becauſe it was not concluded to the Coun. 
my. Per Cur, There muſt be a Compulſion 
hewed.by Habeas Corpus to the Sheriff of Eſſex, 
c. N without which he cannot deliver him over to 
e mother Sheriff; and then there is an Allowance 
lal N pon the Account in the Exchequer, in caſe of 
he Tranſporting, being ſigned by the Judges. And 
ic de Court gave Leave to diſcontinue, 3 Keb. 448. 
Len and Allcock. 


As to the Form of the Indentures and Cove» 
8 nants between the High- Sheriff and Under- 
the Sheriff, Vide Dalton, Greemwood of Courts, 

and ſeveral other Precedent Books. 5 


on The Form of an Indenture between the High- 
Gl serif and his Under- Sheriff, Dalr. 445, &c. 
I —_- 8 
J. Another for the ſame Purpoſe, 164d. 447, c. 
A Condition to perform Covenants, Id. 450. 
A Condition to paſs an Account, and to pro. 
are a Diſcharge for a Sheriff, ide. 
A Condition from a Bailiff to a Sheriff, Vid. 
Another Condition to exereile a Bailiwick, 
Re- bi, 452. | | | 5 1 . 
A Condition of a Gaoler for the ſafe Keeping 
„ ki, =, 47 Ao 


44 a The 


484 The Office and Dutp of Sheriffs, &c. 
The Form of a Bond for Appearance. 


Overint uni verſi per preſentes nos A. B. de 

in Com. Walw. Gow E. F. « L. &c. 8 * 
H. T. de, Cc. teneri & firmit obligari A, h 0 þ 
Mil Vic“ Com” prædict' in ins 4 libris bone ho 
legal monetæ, Oc. ſolvend eidem V icecomiti | 
aut ſuo certo Attornat, Cc. (as in other double 4 


Bonds. ) ente 
| (O08 iſtius Ovligationis tals eſt, Qui 

A | ſupra Oviigatus H. B. comarrffl A 
perſonalit coram dom? Rege (or, coram Jude! 
fticiariis dom? Regis) apud Weſtm' (a ty 
Paſchæ in quindecim dies ) ad reſpon? K. M. 

de placito debiti (tranſgreſſ. ac etiam bill, 
Ce. detention, & c. | as in the Writ 
quod tunc preſens Obligatio vacua & yn 
nulla habeatur, alioquin in ſuo robore yermas 
niere & vigore. 5 


A Condition. to paſi an Account, to procure « Dj 
charge for a Sheriff, 


HE Condition of, &c. That if the above 
| bounden T. F. his Heirs, Executors and 
Adminiſtrators, do make a true and petſect A 

count of and for the above-named T7. T. his Heir 
and Executors, in the Exchequer of our Sovereigt 

Lord the King, of, for, and upon all Iſſue 

Charges, Sum and Sums, which be or ſhall b 
enarged or demanded of or upon the ſaid I. 

ate Sheriff of the ſaid County; and do get and 
procure a ſufficient Ouietus eſt thereof for th 

ſaid T. J. his Heirs and Executors. And more 

over, do well and truly diſcharge, fave, nd by 
he 


Chap. 32. Df Bonds, Covenants,” & 


tzrmleſs the ſaid T. T. his Heirs; Cc. . our 
lid Sovereign Lord the King; his Heirs and 


weeeflors, and all other Perſon and Perſons, of, 


or, and concerning the ſaid Office of Sheriff, 
ind all the OY and n. thereof; That 
tien, & Go 


A Condidion for 4 Bailiff of an Handred to 
enter into to the Sheriff, Vide Precedents in Dali. 


. 115. 


A Condiden for a Gaoler to enter into, for 


he ſafe keeping of his Priſoners, Yide Dalt. ibid, 
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| | Cat 
C HAP. XXIII. a 
Of S beriffs Accompts. | | = 

| and 


Vs for the Periods of Time, wherein thy M | 
Manner of the Sheriffs Accompting to the Ml Un 
King have been altered by Acts of Parliament Ter 
and practice, you may peruſe a Learned Tre. fo 
riſe of the late Lord Chief Juſtice Hales touching WM © 
Sheriffs Accompts. You find there how the Ml #9 
King's Farms were anciently anſwered by the I bele 
Sheriffs, and the manner of the Collecting of the Ml '* * 
King's Revenues of the County, 


Firmi Co. Now that which was Firmi Comitatus, were 
witatus. the Viccuntiel Rents, and they came under various 
Denominations, (viz.) Blanch. Rents, Allo fine 5 
Præſtatio pro pulchre placitando, Viſus Frankpledg' Wl ix: 
Redditus ad Turnam , Certum Letæ; and thel:WM Ch 

were in Time contracted to a fort of Annual . 
Revenues. 1 

Prefuum And the uncertain Annual Revenue was called 0 
Comitaius. Proficuum Comitatus, which in ancient Times was 
conſiderable, when moſt Law-Suits were tranl-W ja 
ated in Counties, and in Hundred Courts if Co. 
Fines, Iſſues, and Amerciaments in thole Courts if h. 


925 and in thole elder Times they were conſideW l 
> 7 oF 
May not The Farm of the Bailiwick of one Count N 
let Baili- Was let at 100 J. per Anmum temp. 1 but by nefi 
3 Stat. 27 H. 6. e. 10. the Sheriff is reſtrained fm 
>... Tadbg his Bailiwick to Fam. ther 
Prof.re Vi But theſe were formerly, and now are an v 
cecrmitis. ſwered at Two Terms in the Year, Michacmali a 
and Eaſter, and are called Profere Vicecomit» ll Par 
or Sheriffs Proffers. But it is as it were a Mock the 
payment (now being fo inconſiderable, molly: 


Caule 


and they aſcertained to the Court, that there Profces 


— 


Chap. 33. Ok Sheriffs Actompts. 487 
Cauſes being tried in Superior Courts); for upon. 
account he generally has all his Proffats paid 
and allowed to him again, Vide Stat, de Scuecario 
made 51 H. 3. and Vide the Statute of 4 7 oO 
and 34 H. 8. c. 16. Dalt. 474, 1 
It now ſeems, that as well High- Sheriffs as What 4, 
Under-Sheritts ( of moſt Shires) in Hillary. Time 'Q 
Term next after they are out of Office, are > Account. 
fworn to yield up, and give a juſt and true Ac- 
count to the Queen, and the Officers of the Ex- 
chequer , of all ſuch Duties, Cc. as are due and 
belong to the Queen, and chargeable upon them 
to anſwer tor by reaſon of his Office, Dal:. 475. 


See there alſo the Form of the Oath of a She- 
riff for paſſing of his Account. 


Since the Statute'of 34 H. 8. c. 16 the She. 
fis might diſcharge themſelves of the caſual 
Charges, or Annual uncertain Charges, and moſt 
ordinarily after this Statute did diſcharge them- 
eres of the entire Firme de proficuis Comitatus : Firme d. 


„ * — — : 22 * 22 — — - * 
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vere no ſuch Profits beyond the Charge in col S“ 1 
ting them, or that the Charge of keeping the re Wo 
County. Court, the Tourn and Hundred Courts, put our = 
which were the Things that made up the Firma of the Ly 
& profcus ſurmounted the Benefit: And this Chartze 
making appear, was no other than the Oath of 
of Sheriff, and the Statute gives him chat Be- 

refit, 

Yet though the Sheriffs did uſe to dithaite 
themſelves. by their Oaths of the entire Firme de 
nau \Coritatus, and of a great Part of the Vi. 
cuntiels; yet till Anno Dom. 1650. theſe entire 
Farms were conſtantly written out in Charge to 
the Sheriff upon the Summons of the Pipe, tho? 

Mas but a Piece of Formality. | a 


Li 4. Put 


, 
* & +: 4 


The Dffice and Duty of Sheriffs, &c, cha. 
But now the Firmæ de proficuo Comitai' is wholly 
Put out of the Charge of the Summons of the 


Pipe, by an Order made in the Exchequer 1655, 


For diſ- 
patching 


their Ac- 
counts. 


Of what 
Things 
diſchar- 
ged. 


count. 


for them; otherwiſe he ſhall be a Treſpaſſor ab 
initio. And fo it ſeems for the Queen's Rents, 
| Debts, or other Duties, the Officers are liable 
both to the Queen, and to the Action of the 
Party, Cc. Dali. 481. 1 | 


Sheriff 
fine Come 
Pu. 0, 


ON. in the Exch:quer makes the Sheriff 
Debtor to. the King, and the Debtor himlelt 


| Plea, or other Trouble or Charge whatſoever, 
If che She. If the Sheriff ſhall ſeiſe the Goods of one that 
riff, G. is outlawed, Cc. and does fiot Accompt for the 


ſeize, and fame, the Owner of the Goods may have AQion 
do not Ac- 


which is followed to this Day. . 

By the Act in Car. 2. entituled, An Ad fo of Ce 
the preventing the unneceſſary Delays of Sheriff, in 
paſſing their Accounts; No Sheriff ſhall be charged . 
in Account to anſwer any illeviable Seiſure, Os 
Farm, Rent or Debt, or other Thing, which 
was not writ in Proceſs to him or them to be [e. 


vied, wherein the Perſons of whom, or the Langs 


or Tenements out of which, together with the 
Cauſe for which the ſame ſhall be ſo levied, ſhall 
be plainly and particularly expreſſed ; but ſhall 
be thereof wholly diſcharged, without Petition, 


of Treſpaſs upon ſuch Seiſure; and ſhall recover 
the Goods, or the Value thereof in Damages 
For the Sheriff muſt plead that he has accounted 


Note „ The Sheriff is accountable in reſpe of 

his Office; but if he be made /ine Comput, 

he has by this the Profits co his own Uſe, 
1 Roll. Rep. 183. 


Debtor, to the Sheriff, Hob. 206. Speake and 

Rid ð tc 
See the Manner of their Account in Mr. Wil. 
Einſon's Book of the Office of a Sheriff, and 
Vide Dalton of Sheriffs, Chap, 1 20. - 


Of Coioners. 


Chap. 34+ 4% 
CHAP. XXXIV. 


Coreners, How the Coroner: muſt be choſen, and 
the Credit the Law pives to them ;, and bow when 


- they ſhall be diſcharged, Their Demeanours as to 
q Outlawries, Coroners Inqueſt, &c. 

. Of Coroners, &c. 

ls 


He Office of Coroner ever was, and yet is , Rep. 41. 
Eligible in full County by the Freeholders, Haun. 

by the King's Writ De Coronatore Eligendo, And 8 Rep. 41. 

b was the Sheriff in former times Eligible, and “s 


e Sheriff was choſen by Writ directed to the T Hows 
at WCoroners. - «i 8 


The Coroner , becauſe he is elected by the Caſe. 


Ie 

n freeholders of the County by Writ, and retorn. 4 Rep. 45. 
er Wd of Record in the Chancery, albeit the King 225 Wer 
. ed, remaineth. EY : — 
:d Now ſeeing the Coroners are elected by the Strar. Mar. 


County, if they be inſufficient and not able to 5 Rep. 108. 


ts, Waſwer ſuch Fines and other Duties, in reſpect 4e Wreck. 
le ef their Office, the Country as their Superior E | 


hall anſwer for the ſame. St. a5 Ed 3. 
If a Cert iorari be directed to the Sheriff only c. 6. Fleck. 
n Caſe of Appeal, or Indictment of Death, it is of Coroners. 
not ſufficient to remove the Cauſe ; for the Co. 4 4 bf. 
oer is Judge of the Cauſe, and not the Sheriff; 8 
oy the Sheriffs have Counter. Rolls with the / 1.7 mw 
ICoroners. os ER 885 Ar: ic. ſuper 
3H 7. c. 1. gives to the Coroner a Fee of Chart. c. 3. 
135. 4d upon the View of the Body, and of the 7 
Goods of the Murderers: But nothing on Mil. 
lrenture, 1 H.8.c.7. & IF. I. c. 10, 


7 


A Co- 


King's A Coroner. is an Officer for the King; but he 
Officer. is not an Officer when he comes between the 
Parties; and the Court will not ſuffer Examin, 
tion, when the Teſtimony may be Viva wy, 

2 Roll. Rep. 461. | 5 
Examiaz- Although the Coroner takes Examination, ye 


tion. in the Caſe of the King it is at the Diſcretion of 


of the 
Verge. 


490 The Office and Duty of Coroners, &. 


the Judges, if they will allow them, or take then 
Vivd voce, 2 Roll. Rep. ibid, | 

Before the Statute Artic? ſuper Cler. 3. the Co. 

roner of the Verge by himſelf might Enquire of 

Murder: But becauſe the King's Court often re. 

moved into another County, by reaſon wheregf 

no Enquiry could be made, that Statute wy 

made to remedy it, and One Perſon may be Co. 

roner of the King's Houſhold and Coroner of 

the County; and yet they are Two Coroner, 

Oc. Quando duo jura concurrunt, &c. 2 Leon, p. 160, 

Boro and Holcroft. = | 

Coroner's When the Coroner is choſen, the High. Sberiff 


Coroner 


Oath. or Under- Sheriff of the ſame County, muſt give 
1 him his Oaths. 550 

Suprema - Firſt that of Supremacy , and then that for! 
cy, G. the due Execution of his Office, Dalt. 443. 

Four Co- There be commonly Four Coroners in every 
roners. County; and there be certain Special Coroners 
Specis! within divers Liberties. 
emen. There is alſo the Coroner of the King's Houk:. 

3 Vide Dalton (ut ſupra. ) ; 


Where Proceſs ſhall be awarded to the Coroners, 


Sheriff When the Sheriff is Plaintiff in Action ol 


Plaintiff. Waſte , Election ſhall go to the Coronet, 
Vide Plowd. Wimbiſh and IPillaug by. 


IF Herr 


* 


P et dg to C., 0 


Where Writs ſhall be directed to the Coroners, and | 


where not, | 


A Sheriff's Bond for Appearance is ſued ; the Upon « 
Writ upon it ought to be directed to the Coro- Sheriff's 
ner, becauſe the Bond is to be ſued in the She- — 
fs Name, Pract. Reg. 660. hg 

Upon a Venire fac awarded to Coroners, and Retorn by 
Two Coroners retorn this, and Two Coro. Two of a 
ners tetorn the Diſtringas , where at the time“ f. 
of the Recorn there were Four Coroners; this 
x not good, becauſe all the Coroners ought to 
make the Retorn , and join in it, they being 
Miniſters and not Judges, Hob. Rep, Lamb and 
15 1 5 FE : 

This Cale is reported by Cro. Fac. 383. (in | 
the Exchequer-Chamber.) The Venire 2 Pale 4 
'W:varded to the Coroners, was retorned by their 
nig 7. B. and T. R. Cayoners ; whereas at the Time Names. 
ire of the Writ awarded and retorned there were 
' MW Two other Coroners, (viz.) V. S. and T. P. and 
ode Retorn ought to have been in the Name of 

be Four Coroners. e 


e Per Cur', It's no Error: 


ul . Becauſe it ought to have been taken by How not 
KM viy of Challenge at the Time of the Trial; and Error. 
foraſmuch as he hath not challenged it, he ſhall Challenge 
dot now aſſign for Error. 5 

2. Admitting it were Error aſſignable at Com. Aided by 
mon Law, yet (now being after Verdict) is aid - Statute. 
oled by the Statute, which aids Miſ.retorns and 
rs, hoſufficient Retorns; and this is but a Miſ re- 

torn, | 


Herr Upon 


492 The Office und Duty of Coroners, See. 


Names to Upon the Vrire fac. retorned by Coroner, 
V-nire fac their Names were writ A. & B. Coronatores, and 
and not to upon the Hub? corpora the Names of A. and }, 
Diſtring r. were written, but not the Name of Coroner 
Per Cur. It's no Error: But if their Names oupht 
to have been here, then it is not aided per Sta, 
32 5 8. nor 18 Eliz. Cro. Eliz. 753. Scrogy 
aſe. _ 

No Ree Where a Jury is retorned by a Coroner, 
dreſs by where it ought to be by the Sheriff, & e converſy, 


S:arwe, this is not redreſſed by the Statute Arno 32 H.. 
18 Elix. (Viaethe late Star.) 
To the Writ of Covenant was directed tothe Coroners 


Coroners of Cheſter, with a Claim at the end of the Writ, 
avon Quia præd F. D. miles eſt Vicecomes Comit. Ceſtrig 
8 frat Executio brevis pred? per Coronatores ita qd 
Vicecomes ſe non intromittat. Per Cur, If the Writ 
be directed to the Sheriff and he is Party, it is 
good to avoid the Doubt to fake a Writ to the 
Coroners: For if the Defendant appears and 
accepts thereof, and comes in and levies the 
Fine, he ſhall never after aſſign it for Error, Cr, 
Car. Done and Smith: og 
Where 
more Co- by the Coroner, where there are more ſhall be 
roners,”* good, and where not, 4 Rep. 41, 4, 46, 47. 
e Lins Ca. 10 Ref. 103, 
Where all If a Writ be directed to the Coroners, if there 
ought to be Three, they ought all to execute this Warrant, 
execute a for the ſame is to be executed according to the 
Warrant. Direction. And by Coke the Difference is, If i 
be in judicial Matters, any Two of them may do 
it; if in Miniſterial, all are to do it, 3 Bft. 77, 
78. Phelps and Winchcomb, Sd Hob. p. 70. : 


The 


Where and what Matters done and executed 


Chap. 34. Ok Writs to Cowners.. 493 
The Plaintiff for the Expedition of his Tryal Plaintiff 
frmiſed that he was Servant to the Sheriff of ſaid he 
Cemal, where the Action was brought, and She 9 
prayed a Venire to the Coroners. And the De- N 
ſendant non dedixit. Per Cur, Fotaſmuch as if the &. 
teriff had retorned this Pannel, it had been a 
good Cauſe to quaſh the Array ſor Favour, that 
the Plaintiff to avoid that Delay might well ſhew 
it, and have Proceſs to the Coroners ; and the 
rather, for that this is a Judicial Writ, Plow. 74. 
Cro, Elix. 581. Cham. and Mathew. So in Eject. 
ment, Verſ. 4. who plead nen cul. if the Plaintiff 
fggeſt, That the Sheriff is of Affinity to one of 
the Defendants, ſhewing how; and upon this 
prays a Venire fac? to the Coroners, and the De- 
kendant denies it not, and the Venire fac is a. Vn re fa“ 
varded to the Coroners; it's well awarded: For to the Co- 
tho? nane of the Defendants may challenge the tones, 
Array, for that the Sheriff is of Affinity with = - l 
one of the Deſendants; yet the Plaintiff ought at 2nd Sli. 
the Tryal eicher challenge the Array and fo de- par. 
lay himſelf, or he ought not to try this durin 
the Time that he is Sheriff, which he would. If VVhere 
the Sheriff levy a Fine, the Writ of Covenant the Deſen- 
muſt be directed to the Coroners, 1 Roll, Ab. 797. ar my 
Done and Simthart, Cro, Car. 4.16. Meſme Caſe, lenge. — 
Jones p. 343. Meſme Caſe, and this Caſe was in the Plain- 
the end of the Writ, quia pred” Fobannes Done "iff oughr. 
miles eſt Vicecomes Comit. Ceſtriæ fiat Execut. breus Upon le., 
by. per Coronatores ita d Vicecomes non ſe intro- ing a 
| Ina Thing which concerns the Sheriff and his Yenire fa 
Intereſt, Venire fac. ought to be awarded to the Cen. 
Coroners, Cro. Fac. 551. Loeder and Samuel. 

The Sheriff who was Leſſor to the Plaintiff Eje ment 
was Maſter to one of the Coroners in Ejetmentz 
the Cauſe was alledged and confeſſed, and Ve. 
ure fac iſſued to the Coroness, u qd” the Ser- 

h vant 


494 The Dfiice and Duty of Coroners, &. 
vant ſhould not intermeddle, Moor 625. no, $53, 
See after. _ 
Venire fac“ A Retorn of a Ye fac by three Coroners, when 
by Three. are Four, it's Error at Common Law, but holpen 
by the Statute, Hob. p. 70. | 1 
Itaqd the Venire Po was awarded to the Sheriff, which 
Under- was quaſht for Favour of the Under-Sheriff, why 
y_ retorns the Pannel and a new Venire fac award. 
incermed. ed to the Sheriff, ita d le Under-Sheriff ne ſe a. 
. bo . 3 » ” 
Je. tromittat. It's no Error, tho' it be not directed io 
the Coroners, 1 Roll. Rep. 272. Walter's Caſe. 
Not till Venire fac not to be awarded to the Coroner, 
Default. till there be a Default in the Sheriff, x Rolls Ry, 
364. 1 
Under- Venire fac may be awarded, if the firſt he 
Sheriff. quaſht for Favour in the Under- Sheriff, 1 Nl 
5 „„ 
Coronet 's The Authority of a Coroner, and of what 
Authority Things he may enquire, & c. and the Order of 
ſuch Enquiry, and of what not, 4 Rep. 4 1. Wa. 
kers Cale, Hcydon 45. Vauxe's Caſe, and Wie' 
_ Caſe, 5 Rep. 109. Foxly's Caſe. 1 


The Coroner may on Eſtrepment provide a. 


* gainſt Waſte By taking the Poſſe Comit. Hob. 85. 
In Waſte brought by the Sheriff, Earl of Cumber. 

: land verl. Counteſs Dowager, ' 
To en- As the Sheriff in his Turn may enquire of al 
uire of Felonies by the Common Law, ſaving the Death 
Death. of a Man; fo the Coroner can enquire of no 
| Felony, but of the Death of a Man, and that 
ſuper viſum Corporis, He {hall allo enquire of ths 
Treaſure, Eſcape of the Murderer, of Treaſure, Trove, De 
Trove, &C. Jandi, and Wrecks of the Sea. He ought to de- 
liver the Inquiſition of Death taken by him at the 


next Gaol-delivery, or certifie the ſame into B. R. 


Wicneſs He hath Power to bind over Witneſles to the next 
Gaol-delivery in that County: Beſides the Judi. 
cial Place, he hach an Office Miniſterial as a She: 


rin, 


iff, v 


ap: 34. Demeanour of Coroners. 493 
l, viz, When there is a juſt Exception taken to Proceſs | 

de Sheriffs, Judicial Proceſs ſhall be awarded to Judicial. 

he Coroner to execute the King's Writs. Bo - 
The Sheriff put in his Challenge to have a Ve. Vue fac. 
ye fac to the Coroners, becauſe the Sheriff was 
is Maſter,” and concludes not & iſint favourable. 

et it's good, Moor p. 470, no. 85 3. 

The Parties being at Iſſue, a Venire fac. was 

warded to the Sheriff, and afterwards upon En- 

ry quod wicecomes non miſit breve, a Venire fac 

125 prayed and awarded to the Sheriff, the 

Plainciff had admitted him to be a Perſon quali- 

fed to make the Retorn. But per Cur*, Becauſe 


> 
- 


„iat being awarded upon the Roll is but as a 
de continuance, and there was not any Venire fac 
en forth, and it's but Matter of Form to make 


uch a Continuance; it was held well enough, 

n. Fac, 35. Willoughby and Egerton, Cro. El. 8 53. 

Upon Challenge tO the Sheriff a 4 enire fac Was Fenire to 
warded to the Coroners and retorned, and at the Coro- 
the Ni Prius, a Tales granted to the new She- th and 
nf, it's Error, Mo. p. 356. u. 482. Morgan and pos 4 
Vie, it was held a manifeſt Error, Cro. El. 894. riff 


M Con and Paſlow, and not aided by the Statute of 
— Miſconveyance of Proceſs: For it's a Miſtryal. 


Proceſs once directed to the Coroners, ſhall If once to 
an {over after in the ſame Cauſe be directed to the che Corv- 
erilf, tho the ſame Sheriff which firſt Was ners,ſadu- 


ath | 
1 be removed, Mor, 356. u. 422. But a Quare is 3 
hat {made of this in Hob, 64. Web's Caſce. 


Demeanour of Coroners as to Outlawries. 


mitted. 


de- = N 
the Outlawry was reverſed, becauſe the Names Coroners 
„ d the Coroners was not put to the Judgment, Nem*s o- 


I Rolls M266; 

In: Outlawry the Judgment was, Idee per ju- 

lum A, B. ec, Coronat. Utlagat' et, and ſaith not 
„Coronet 


496 The Pute and Duty of Coroners, x 
Com. pred? Coronat Comit fred, and for this the Ouil,y Chi 
omitted. reverſed, 2 Ro 1. 82. | 4 

„ Coroners are Judges in Outlawries in Coy 
AreJudg 10. : tity 
ß. Courts, 4 Rep. 72. Mitton's Cale, 9 Rep. 11 
9 Sooke s Cale. | | ; d od 
Inqueſt of The Statute of 4 Ed. 1. de Officio Coronaturis 


the next provides that ſuch Inqueſt ſhall be villarum prox 1 
Fils. adjacent, Per Cur it's nat requiiite to ſhew they ag erer 
the next Vills, it ſhall be intended if the c) 
trary appear not. At the Common Law it is v V 

larum adjacent. and this Statute hath no nepaiy ſour 

Words, and ſo the Tryal at Common Law ebe f 

mains, 2 Siderfin 144. Barclay's Caſe. 1 Ri 

Where no Where a Man ſhall not have Averment again ! 
Averment what the Coroner affirms upon his Examm ved 
| „ ET 4 bec⸗ 
Fueliu in. The Court agreed « melius inquirend? aſter ] lum 
 quirendum, Office poſt mortem, which is originally to the Cor 
where it riff, But after an Inqueſt of a Coroner /uper u be 
lies or not. f Corporis, &c. that he died of a Megrim, hend 
melius inquirend' can go, the Original not bein on 

before the Sheriff, eſpecially not until the ] P 

queſt be quaſht. And there it's but ad informant 6 
Conſcientiam Traverlable, as Barclays Caſe, wht ſerve 

drowned himſelf, and the Coroner refuſed ers 

| hear the King's Witneſs; and thus in Caſe of'"4 

_ Miſcarriage and quaſhing the former Inquelt ith 

they will grant a new one, 1 Keb. 859, tha”. 

King againſt Sranlack, x- 

Coroners Inqueſt. ga 

og ng oo eB, min 

pete A Flight found by the Coroners Inqueſt is C 
| Gu, nal as to the Forfeiture of Goods, and cannot de Mel 
TE tryed again, Hob, p. 318 Ws | Mar 
Villige a- If one is killed in a Village, and the Coronem ber 
merc-d. Make no Inqueſt, the Village muſt be amercec 7 


1 Keb. 278, Lord Buckburſt, and if there were a 


Inquel 


Chap. 34. Df Coꝛoners Jnqueſls, 497 

Inqueſt, it muſt be retorned per Certiorari; the | 
Coroner is.to Retorn his Inquiſition at the next Coronet 
io}-delivery, and becauſe he did not, the Court fined 

diſcharged him, and ſet 100 J. upon his Head, 

they having found ic Murder, 280. 

The Coroner ought to fit upon the Body of Muſt fie 
erery Priſoner that dies in Priſon, 3 Iaſtit. 5 2, vpon Pri- 
91. | — 15 ſoner dy- 

Where the Body of a Felo de ſe cannot be 4 „ 
ſound, & trait devant les Coroners, his Goods ſhall 15 
te forfeit and found before the Juſtices of Peace, 

1 Roll. Rep. 272. 7 

Melius Inquirend upon the Death of a Man di- Meliur in- 
rected to the Cotoner, and not to the Sheriff, qairendum. 
becauſe none but Coroners can enquire ſuper vi- 
ſum Cor porn. But tor the Miſdemeanour of the 
Coroner, it may be quaſht and anew one granted; 
the Coroner muſt take the Evidence in Writing, 
and muſt bring his Examination into Court up- 
on Occaſion, Mod. Rep. p. 82. 8 

Procels may be awarded againſt a Coroner, Coroner 
to come in to mend the Inquiſition; or may be to mend 
ſerved with a Rule to attend to amend Mat- 22 
ters of Form, but not Matters of Subſtance, as tge 
Inqueſt found G. Felonice ſeipſum [ubmerſ. fuit, but 
ſath not he caſt himſelf into the Water. But Felo- 
wee ſubrerſus is the Subſtance, Siderſin p. 209. the 
King and Glover. 225. verſ. King and Harriſon, 

Inquiſition before a Coroner without ſaying Legal. hu 
Lyal, homin, Villar. prox adjacent, but Legal. ho» min. Pa- 
mis Paroch, de A. yet good. 5 

Commiſſion to the Sheriff (in the nature of a u, I 
Melius Inquirendum) to enquire of the Death of a quirendum 
Man when it had been found before the Coro- to the 
ter before, is againſt the Statute of 28 Ed. 4. 9. "Bi: 
Int there are divers Precedents ſince that Statute 
i ſuch Commiſſions awarded. 


KK The 
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Simile af- The Court was moved for a AMelius Inquiren. 
ter Coro- dum) to be directed to the Coroner of N. to en- 
ners In- quire what Goods Z. Fels de ſe died poſſeſs d of 


quiſition 


_ retained. becauſe the Inquiſition retorned did only find the 
| Goods he was poſleſs'd of in London. Per Glyn, take | 


it, but it muſt be directed to the Sheriff, becauſe 
the Coroner has done his Office already, Stiles 
461. BlackwelPs Cale, and fo was Toomes Caſe, 
Death oc - The Coroner may find ſuch a Nuſance as oc- 
caſioned caſions the Death of a Man, Allen p. 5 1. and the 
by aNu- Townſhip ſhall be amerced thereupon, as a Breach 
ance. ina Bridge whereby a Man falls into a River and 
was drowned. Els pe 
Coroner How a Coroner ſhall be diſchared of his Of. 
diſcharg- fice, and what ſhall be a ſufficient Cauſe to dil. 
2 Ot- charge him, or not, wide 5 Rep. 57. Specot's Caſe, 
; 8 = 41. Greiſly's Cale, 9 Rep. Sir George Reynell, 
Cale. | | 


Mayor of The Mayor is Coroner in the City of Lindy, 
Lindon. 4 Inft, 250. 


Hut he doth not pronounce Judgment upon 
Outlawry; but the Recorder, 8 Rep. City of 
A 
credit The Authority and Credit the Law gives to 
given to the Rolls and Records of the Coroner , vide 
Coroners u pra. 8 | 5 
Records. For Judicial and Miniſterial Authority of Sbe. 
riffs and Coroners, vide Greenwood of Country Ju- 
dicatures. 5 
Alſo vide Wilkinſon's Office and Authority of 
Coroners and Sheriffs. 


FINTS. 


. 


| 
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TA B L E. 


A. 

Ccedas ad Curiam, the Nature of it, and Re- 
torns Page 78 
Accounts of the Sheriff 14 & 486 
Acres, where to be eſtimated according to the 
Cuſtom of the Country 260 
Actions upon the Caſe for and againſt Sheriffs 
and their Officers, for Eſcapes, Reſcues, &c. 
3241, 417, 418, Ce. 

References | to Pues of Actions for and a- 
gainſt Sheriffs and their Officers, Cc. 4314 


nuns | . 4322 Oc. 
Amendment of Retorns 157, Cc. 
Amercement: Where and in what Caſes the She- 
riff ſhall be amerced 127, 129, 410, &c. 


Of Appearance of Bail Bond 92, 93, 125, Oc. 
What Appearance to Sheriff” s Bond good, 11 3 


125, 
Appearance of the Party cures the Retorn of ale 
that was not Sheriff 1 
drreſt: What Arreſt is good or not, 4 » the 
manner of doing it I-17 
What is good in reſpect of the 3 % the 
Arreſt loid. 
In reſpec of the Time 90 


K k 2 In 


The Table. | 
In reſpe& of the Warrant, (vide Warrant) 57 
In reſpect of the Perſons arreſted, and who are 


* Privileged, or not | 92 
With an Abſtract of the late Act concerning 
Ambaſſadors and their Servants 96 
Arreſt after a Superſedeas _ 414 
Attachment: The Nature of it | 408 
Againſt the Sheriff, in what Caſes Ibid, 
Apainſt others 409 
On Attachment the Sheriff ought to retorn the 
TCertainty of the Goods, and why 409 
On Attachment of Money in the Sheriff's Hand, 
4410 

Aſjize; Retorn of the Writ 438, 0 
Aſſumpſit, and Conſideration about paying Fees, 
what ſhall be good or not 166 
Promiſe to procure Goods, to be found by Inqui- 
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be brought againſt him. Aliter as to the Het 


--"@ 
Who to take Bail in London 5 100 
Bail for one taken by Cap Excommunicat 106 
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- Bailiff of Franchiſes 52 
What Bonds ſor Appearance they may take 
To what their Office extends not Lid, 25 


Of their Retorns to the Sheriff Ibid, and 56 
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Againſt whom, and for what it lies Ibid. 
Of the Sheriffs Demeanour therein Ibid. | 
Of the Recorns upon it 234 | 
Ca. ſa. alter a Fieri fac Thad, 
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riffs fraudulent Omiſſion of Execution of Goods 
243 
The Courſe of declaring i in B. C. 5 
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Rol 356, 352 
Ibi declaration as to the Delivery of the old Sheriff 
nil in Elcape 364 
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Eſtrepment, concerning it 45 
xcommunicato capiendo 


45 
Execution: Where one ſhall be ſaid to be i 


Execution, or not, without Prayer of the Par 
| OY 223, 224, 344, % ©» 
Where the Court may commit in Execution, the 
the Record be removed OT 
How and it what Caſes the Sheriff may breal 
open an Houſe to do Execution Did. & 
To what Sheriff of what Place or County ſha 
Execution be awarded 21 
Execution by the Sheriff after a Superſed. 264, 2088" 
 Retorn of a Writ of Elegit | . 27 
A _ 


The Fable. 
aoln of a Writ of Entry "oe 


37 

= 

32 + 

* that Fees the Sheriff 1 is to take, Chap. 3 I. 472 
o: Wheriff*s Fees, by whom to be paid 473. 


dage allowed the Sheriff out of a Fine on 
Conviction on Indictment of Barretry, levied 
3 a Fieri fac ö and how and by whom al. 


5 0 | 
lowed. | 7 
0 ſharSecurity the Sheriff may take for Fees arr, 
2 (hat Remedy ſhall the Sheriff have for his Fees 
475 
. here and in what Action the Sheriff ſhail not 
oce take Fees WT 476 
a ſhall be ſaid Extortions in Sheriffs and 
Exell Gaolers, and how Puniſhable „ 
n ofnſideration in Aſſumpſit for paying Fees 479 
h fac, what 237 
It tether a Fieri fac on a Judgment i in the King's 
or Wl ſhall go into Wales 255, 256 
e h{Woperty in the Sheriff upon Seiſure of Goods 
35 179, 239* 
14 operty of the Goods not in the Plaintiff before 
45 Liberate 283 
* Goods, and of whom ſhall be taken in Ex. 
ay ccution by Fieri fac. 238, &c. 


3 
bat Action the Sheriff ſhall have for the Torti- 
dus taking away of Goods after he has ſeiſed 


—_ 
lere and what Remedy againſt the Sheriff 1 * 


breal the Money to the Value of the Goods taken in 
| & 0 1 241, Ne. 

ſhel de Sheriff cannot deliver Goods in Satisfaction 

E the Debt _— 

„20 eiff ſells the Goods of J. S. a Stranger on 

Heri fac. Lid. 

etolt | | What 


| 
| 
| 
| 


| 2 
The Form of the Retorn of a Fieri fac 1 


f Difference between the Extent of a Ten Of 
What is the ſafeſt way for the Sheriff to vl 


What Term is not extendible 185 25 


: Fraud not to be intended, except it be * 


Freſh Purſuit; What ſhall be a ſufficient by 


| Gaoler makes freſh Purſuit, and before heis rake 


The Table. 
What is the Sheriffs beſt way to fave themſzljp 
from ſeiſing and felling the Goods 1 
Stranger in Execution 
Where the Plaintiff ſhall have a new Fier 10 
not 
Of the Sheriff's ſelling Goods on the Ben, 5 heri 
and of the Venditioni exponas 


What ſhall be a good Retorn of the Sherifſ'or on 
Fieri fac or not 


Where it ſhall be in the Election of the Shi 
on a Fieri fac to fell a Term, or deliver it i 
Extent 250, 25 


Elegit, and a Sale by Fieri fac“ 
Term bu 


Force: The Sheriff s Office about — i 
Cc. F,0 » 446, 47 


found 


Purſuic, and where upon freſh Purſuit he mi 
be retaken 323, 369,37 


the Priſoner dies, yet Action lies again{t th 
Gaoler l 
Freſh Purſuic pleaded, and how | 
What is good Evidence of freſh Purſuit or Ide 
381, 382, & vl 
Frenchife: 2 Bailiff, vid. Retorn. dhe 
Action on the Cafe lies againſt a Sheriff for em. J. 
tring a Franchiſe, or Corporation which ba. 
Retorna Brevium . 414, 45 Jf 


6. Gaols 


teriff's of Londons Priſon + 
ſhe Sheriff's Demeanour towards Priſoners 219 


The Table. 
G. 
ols, Priſons : To whom they belong p. 216 


e Place where to be kept Tbid. 
215 


ment of a Debt of one in Execution to a 
Gaoler, if good 221, 235 
ciſoner not to be delivered till he pay his due 
Fees 8 221 
H. 


ſubeas Corpus Furat. 131, 182 
190, 191, &c. 
lahere fac. Poſſeſſion”, Vide Poſſeſſion. 

I. 


ificiesz the Nature of it, and the Retorn 67, 


1 ; 79, 8 
rors of two Sorts 5 198 
Retorns of Jurors 197 
Who are exempt from Juries | 9 
Ind how they ſhall be diſcharged I bid. 
Their Remedy for being Impannelled Ibid. & 199 
0tlevying Iſſues, and when 201, 202 
lwperſedeas reſtrains a Sheriff from retorning a 
* ws 9 3 5% 
What Eſtate Jurors muſt have 4202, 204 
hafails ES PSS > TOL 
Where 


abeas Corpus, the ſeveral Sorts, and their Retorns 


ho to pay the Charge of Habeas Corpus 194 
Forms of the Retorns of Habeas Corpus 195 


The Table. 


Where Treſpaſs and falſe Impriſonment lies 
gainſt the Sheriff, or what Acts of the Sherif 
Bailiffs, Cc. ſhall amount to a falſe Impriſon 


- meat. -- Chap. 24. p. 389, & 
Inquiſition on Elegit, vid. Elegit. MY -. 
Information againſt the Sheriff for Eſcape 31M U 
x 8 
The Sheriffs Office about Execution for th 8 
King's Debt . — 
The King cannot Licence a Piiſoner to go: 
Large 7” 
P; 
. 
1 | T 
Latitat; the Nature of it 104, 395,399 


Statute of Limitations pleaded in Elcape 3% T 
- Pleaded to Action on the Caſe, for not bring 
ing Money into Court levied by Fi. fac. 41) 

London: Cuſtom as to Officers, Courts, Chap. 29 

„ N +. 
Sheriffs of London, their Courts, their Priſon 26 
How to lay the Cuſtom of the Sheriffs Court i 


Pleading : p p 
Difference of the Entries in the Mayor's Court andi |; 
Sheriff *s Court — 
Of entring Actions in the Comprer 465 T 
Liberate: Property of the Goods not in the 
_ Plaintiff before Liberate 23; p 
. p 
N. 
Non obſtante: Diſpenſation 1 


Notice of Executions to the new Sheriff — 
O. The 


1 


The Table. 
O. 


The Form of the Sheriff's Oath 
Before whom, and how to be taken 
Under-Sherift and Bailiff's Oath 


P 


f 


ibid. 


One may be Officer and Judge di verſis * | 


Outlawries, concerning them 


Outlawry pleaded in Bar to Audita G. 258 


P. 


EL. 


5 


Parliament: The Sheriff's, Office as to Electing 


Knights and Burgeſles of Parliament 


459 


The Form of the Indenture for Knights and Bur. 


geſſes 


lle Form of the Sheriff's Retorn of the Writ 


ſoner, or by the Sheriff 


LI 


Pleadings by Bailiffs of Franchiſes 
[uſtification by Proceſs out of an Inferiour Court 
of Record, how to bepleaded, vid. ſupra. 393 
The Form of Pleading the removing of one She. 

riff, and the Election of another 
Peading by the Sheriffs Deputy 
Peading of the Statute of Limitations in Eſcape 
leading by the Sheriff's Bailiffs, Gaolers, = 
how Juſtification muſt be in Action of Treſpaſs 
or Falſe Impriſonment, by Proceſs, Warrant, &*c. 
and how to be pleaded as to the Time of taking 


out the Writ,Place, Traverſe, Chap: 24, Cc. 309, 


461 


for electing Parliament. Men 462 
Partition : The Sheriff's Demeanour in a Writ 
of Partition - 445 
Pladings : Pleading to Audita Querels 267 


Pleading on the Stat. 23 H. 6. c. 10. by the Pri. 


1203 &C. 


390, & 


1 aſtif | 


59 


38 
35 


The Table. 


Juſtification by Execution, how to be pleaded 


00 
Pleading in Trover on Fi. Fac. and how ibid. 


Pleading to Treſpaſs, by taking Goods by Reco. 


very * 
Pleadings in Eſcape, vide Eſcape. 


Pleading the Jurildiction of the Court, and how, 


Y, 336, 363, 404 
Pleadings in Replevin ( wide Replevin ) 67, &c. 


Pledges, vide Replevin 68, 100, &c. 


Poſſe Comitatus ſparſim 10, 155, &c. 


Poſſeſſion: In Habere fac? Poſſeſſion the Sheriff is 


to make Execution of the right Thing at his 


Peril 278 


Treſpaſs againſt the Sheriff for wrong executing 


Poſſeſlion 259 
Action on the Caſe againſt the Sheriff for delivering 

more Acres than are in the Writ ibid. 
Where Poſſeſſion of ſome in the Name of all, is 
good, or not. 6. ibid 


Riotous Poſſeſſion deljrered by the Under. Sheriff, | 


how to be enquired of N 260 


For Ouſter aſter Poſſeſſion delivered, What Re- 
_ medy — 3201 


Where the Plaintiff ſhall have a new Haber fu 


Poſſeſſion” ibid. & 262 


Of the Retorn of Habere fa poſſeſſion', and the | 


Form 02 „263 
Proceſs: Original Proveſs i in real and oerfons Adi 


ons, and the Forms of the Retorns 85, 86, Kc. 


Of Mean Proceſ; 
_ Priviledge from Arreſts, vide es 


8 Priſons, vide Gaols, 


Q 


The Sheriff's Demeanour in a Quare Impedit 4h 


R. be 


— at — 


Te Tabl. 


] 
) R. 
| 3 3 
2 Recognizance, vide Statute. # 
4 Recordare fac loquelam 7 78 
Replevin : The ſeveral Sorts 67, 68, &C. 
The Manner of . 69 
4 Retoruo Habendo © : 70 
0. Retorns in Replevin 70, 71,75 
. —— Property pleaded 72, 176 
0. Gager Deliverance 71 
15 Two Sorts of Pledges in Replevin ibid. 
is The Form of a Precept in Replevin 76 
3 W The Form of the Bond for Security 77 


p Reſcous: Where and in what Cafes Action lies 
againſt the Sheriff for a Reſcous, or not 298 
p Where the Sheriff makes himſelf chargeable by 


1 his Retorn of Reſcous 390 
I Aion on the Caſe lies againſt the Party that reſ- 
1 couſed, and againſt the Sheriff ibid. &3or 
f Remedy againſt che Reſcouſer by lndictment, and 
0 = how to be laid 302,303 
e. Of Retorns of R-ſcous, what are good, or not 304 
51 Reſcue from the Bailiff of a Liberty, how to be 
5 retorned 306, &&. 


52 Oflaying the Action and Heclaradion' in Reſe. 312 
he W Difference between Actions on the Caſe, and Re- 


67 torns and Indictments of Reſcous 
di. Diverſity between pleading Reſcour en Det on E. 
2 ſcape, and Act ion on ihe Caſe in Eſcape 316 
99 Pleading i in Reſcous ih. 
Venue in Reſcou. | 377 
Where a Man may reſcue himſelf, and where oo 

| | 201 

New Execution upon a Reſcous _ 316 
Verdict on Reſcous before the Day laid, or after, 
3] g00d, if before the Suit commenced 315, &c. 
Y Reſcue pleaded * the our of a Liberty oo 
KG» 


The Table. 


Retorns of Writs: When may be made 140 
General Rules of Retorns 6; 
Languidus in Priſona 144 
What muſt come in by way of Retorn, and not 

by way of Surmiſe I45 
What Writs muſt be retorned, and what need 

not ibid. 
* What ſhall be a good Retorn or not, in reſpet of 

the Perſon retorning 147 

Of the new Sheriff's retorning the Writ, executed 
in the Time of the old Sheriff 147 
What Retorn ſhall be good in reſpect of the 
Form, or not 151 


Retorn void for Uncertainty or Repuananey 153 
What ſhall excuſe the Sheriff for not {0008 


Writs WD |; 
What ſhall be a good Retorn againſt the Admit: 
tance of the Party —— 

How Retorns muſt be made if Superſedeas comes 
to the Sheriff Mr I56 
Retorns from Inferiour Courts 15 


Amendment of Sheriffs Retorns 


What Action, Proceſs or Appearance ſhall ba 
good before the Retorn of the Writ 158 | 


Penalty of the Sheriff by the Court for not re- 
torning 159 
Actions brought for a Falſe Retorn 
Againſt the Bailiff of a Franchiſe, for a ral 
Retorn 
The Sheriff's Duty, as to the Retorns of Bailiff of 
_ Franchiſes 7 
The Sheriff*s Submiſſion to a Fine, no Conclu- 


ſion to the Parties to bring a Falſe Retorn 167 


Action on the Caſe, and not Debt, tor a Falſe Re. 


an | ibid. 
Where the Action to be brought, and how to 
declare =: 6h 
Action 


160, & c. 


The Table. 


tion againſt the old Sheriff for a Falſe Re- 
torn 168 
tion again the Sheriff, for not retorning the 
A 171 
it may be againſt the Balliff. Errant 172 
ſhe Sheriff not to file the Retorn, depending 
the Action on the Caſe againſt him 1 


i Loying the. Action, — Declaration for not 

7 Retorning ihid. 
ere a Man may traverſe or aver againſt the 
7 Wl Sheriff's Retorn, or not 1774 

> Wi ketorn not amendable after it is filed 175 
d che Retorn of Cepi Corpus & parat habeo when 
the Party is bailed, and the Reaſon of it 
A 161,162 

5 Ie more of Retorn under their proper Tiles, 

- Sire facias, & c. 

1 Wificution: Of Goods taken in Execution re- 

5 ſtored in Specie . 

6 WiiReſticution of Lands or Goods ſciſed by the 
J. Sheriff after Judgment reverſeed 252 
7 od the Form of the Retorn i in ſuch err 
e | 
8 Won Sale of a 3 where che Term ſhall be 
e eſtored, or not x 250, 253 Y 
9 Re 

. 8 

le 

54 ture 3 For the Sheriff upon a Retorn of a 
ol Nba of che Pledges 91 
id, Nee fac, and Retorn againſt the Bai! 06 
lu. e fac' de bonis propriis, not to be awarded on 
65 W wmiſe of the Party, but on the Retorn of the 
e. beriff upon a Devaſtavit, 1 {7 
id, bee fe to to the Sheriff of London or Middleſex, = 
to Recognizance for Bail 230 
66 e fac againſt the old Sheriff, to pay the Mo- 
jon ney levied 1 in Execution . 242 


Of 


. ² a A EOS * > 


Sheriffs: In ancient Times how — and ho 


His Office not apportionable 


Of Retorns of Scire fac what are good or | 
391, 292, & 


at this Day 
His Power and Priviledge 
Favoured in the Execution of his Office, 6, 


Not puniſhable for executing erroneous Procek 

Fine for Non. aſſiſtance of the Sheriff 

His Power to break open Houſes, vide Execmtiſpiff 
St 


In what Caſes his Officers are excuſed from Wort 


ing Wrong 11 
In what Things his power is reſtrained 
Not to be choſen a Parliament Man 
Not to ſerve above one Year 1 


The Sheriff's Power in another County 


en he muſt do at the Entrance into his Of 


ON Vid: Oath. 


rel 
tl 
Ire 
m 


Of his Execution of Felons 


The Cities and Towns of Englon which bY, nu 


Sheriffs, and how man Flea 


How the Sheriff's Office may be determined he 


fore his Vear is out 


In what Caſes the High- Sheriff muſt execute 1 


Office in Perſon R 


Sheriff not to diſpute the Juriſdickion of the CaFj2 
of the Sheriffs of 1 and alidilſ, 


London. 


| Sheriff $ Office about the Seſſions of the P&,, 


ber 


Seiſin of Rent or Common, how to be delive 5 


in Execution 
Suaperſedeas: What amounts to a Superſedeas ; 


ber 


Where a Writ of Error is a Superſedeas or not, * 
when 0 


2 


Tbe Table. 
or Execution by the Sheriff after a Supirſedeas 
2, & | 262 
1d hoeſYfhere a Superſedes ſhall d the Sale of Goods, 1 
or not s 
gute. Merchant, &c. The Writ of Execution on a 
6 Statute- Merchant, and a Statute-Staple, and the 
Difference . 
ocekſſhe Manner of Execution on a Stature- Merchant, 
Staple or Recogniz.once . ibid. 
vecatiſpifference between the proceedings on a Statute- 
Staple and Statute. Merchant 286 
om q um of the Retorn c on a Recognizance or Statute 
i" 75 1 5; 1 


Y: 


i 
f | 
eſpals a againſt the Sheriff, for wrong wow | 
ting Poſſeſſion 
s Of relpa and falſe Impriſonment, vide rl 
ment. 


ſourn of the Sheriff : lata Aon. Ge. 8 80, 81 


ch hInuiſition taken in the Sheriff s Tourn, "bs 
Neadings as to the Tourn 83, Gr. 

ned ho ſhall be amerced for not n to the Se- 

riff's Tourn 82 


cute nals: By the Sheriff's Cerificate, or by 1 
Record 
je Ce [rial ſhall be where the Cauſe of Action an 


2M 37 83 
1 | 8 V. N 3 


ae Pjnditioni exponas, ( WT) Fieri fa & Superſed ) 245 
Pieriff's Demeanour in fit of De Ventre In. 
ſpiciend | — IS &. — 4943 


| | Per if 8 Demeanoor in ;@ Wi 7 Laica PR 

eas | ; 

not, eme fac, and what Retorn thereof ſhallbe good | 
b or not = 1-384 

1 2 __ Amend- | 


delive 


What Bonds, Coyenants, & c. are good betwet 


What Acts the Under-Sheriff, Bailiff, Gaoler, a 


The Table. 
Amendment of Venire 
Dualer. Sheriff : His Nature, Antiquity, Office. 3 


the Higb. Sheriff and Under. Sheriff , or not, an 
the Pleadings 235, 48 


the High Sheriff are an{werable for, and th{ 
Rule of Reſpondeat Superior 38, 39,4 


W. 


— 55 «A; 68, ) 
Warrant : What Arreſt ſhall be juſtified by Fore 


of a Warrant q 


Where the Bailiff ouſt ſhew his Warrant, 1 
when 


Writ of Enquiry of Damages: By whom to be . 


cCuted or not 40 
The Time of executing it 2 ibi 
The Form of the Retorn „„ 


The Sheriffs Office i in a Writ of Enquiry of Wat 


445 
The View; how the Boquiry to be made id 


Of the Retorn, and of Damages in Mate, and 


Wric to levy them, to whom to be directe: 
449% 450, & 

Writ of Eſerepment; j where ic lies, and the She 
riffs Office aboutit 2 453, & 


FINIS. 


 MVSEVM . 
BRITANNICVM| 


